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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  910 

Surface  Coal  Mining  and  Reclamation 
Operation  Under  Federal  Program  for 
Georgia 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior. 
action:  Proposed  rules. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM  or 
the  Office),  U.S.  Department  of  the 
Interior  is  seeking  comments  on 
proposed  rules  which  would  amend  30 
CFR  Chapter  VII  by  adding  a  new  Part 
910  to  contain  a  Federal  program  for  the 
regulation  by  the  Secretary  of  the 
Interior  (the  Secretary)  of  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations,  including  the 
surface  effects  of  underground  coal 
mining,  on  non-Federal  and  non-Indian 
lands  within  the  State  of  Georgia  in 
accordance  with  Section  504  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA  or  the  Act)  and  30 
CFR  Part  736. 

DATES:  Comments  must  be  received  by 
November  21, 1980,  at  the  address 
below,  but  not  later  than  5:00  p.m.  A 
public  hearing  will  be  held  on  November 
18, 1980.  Representatives  of  OSM  will  be 
available  to  meet  with  interested 
persons  upon  request  between 
September  15, 1980  and  November  21, 
1980.  Persons  wishing  to  testify  at  the 
hearing  should  contact  the  person  listed 
below  under  “For  further  information 
contact." 

ADDRESS:  Written  comments  must  be 
mailed  or  hand-delivered  to: 
Administrative  Record  Room,  Office  of 
Surface  Mining,  530  Gay  Street,  SW., 
Suite  500,  Knoxville,  Tennessee  37902. 

A  transcript  of  the  public  hearing,  all 
written  comments  received,  summaries 
of  meetings  with  representatives  of 
OSM  and  other  documents  constituting 
the  administrative  record  on  the  Georgia 
Federal  program  will  be  made  available 


for  public  review  during  regular 
business  hours  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  T.  Davis,  Assistant  Regional 
Director,  530  Gay  Street,  SW.,  Knoxville, 
Tennessee  37902  (615-637-8060) 
SUPPLEMENTARY  INFORMATION:  This 
document  contains  proposed  rules 
through  which  the  Secretary  and  the 
Director,  OSM  (the  Director)  would 
regulate  coal  exploration  and  surface 
coal  mining  and  reclamation  operations 
on  non-Federal  and  non-Indian  lands 
within  the  State  of  Georgia. 

Background 

Title  V  of  SMCRA  requires  the 
implementation  of  permanent  programs 
to  regulate  coal  exploration  and  surface 
coal  mining  and  reclamation  operations 
in  each  State.  OSM  promulgated 
national  permanent  program  regulations 
in  30  CFR  Chapter  VII  which  establish 
the  minimum  standard  for  the  regulatory 
programs  in  each  State  and  the 
procedures  for  developing, 
promulgating,  and  implementing  the 
programs. 

The  rules  for  the  national  permanent 
program  are  found  in  30  CFR  Parts  700- 
707  and  730-865.  Part  705  was  published 
October  20, 1977  (42  FR  56064).  Parts  795 
and  865  (originally  Part  830)  were 
published  December  13, 1977  (42  FR 
62639).  The  other  permanent  program 
regulations  were  published  at  44  FR 
15385-15393  (March  13, 1979). 

Corrections  were  published  at  44  FR 
15485  (March  14, 1979),  44  FR  53507- 
53509  (September  14, 1979),  44  FR  66195 
(November  19, 1979),  45  FR  26001  (April 
16, 1980),  45  FR  37818  (June  5, 1980)  and 
45  FR  47424  (July  15, 1980).  Amendments 
to  the  rules  have  been  published  at  44 
FR  60969  (October  22, 1979),  as  corrected 
at  44  FR  75143  (December  19, 1979),  and 
at  44  FR  75302  (December  19, 1979),  44 
FR  77440-77447  (December  31, 1979),  45 
FR  2626-2629  (January  11, 1980),  45  FR 
25998-26001  (April  16, 1980),  45  FR 
39446-39447  (June  10, 1980),  and  45  FR 
52306-52317  (August  6, 1980). 

Representatives  of  industry,  two 
States  and  several  environmental  groups 
challenged  the  national  permanent 
regulatory  program  in  the  U.S.  District 


Court  for  the  District  of  Columbia.  These 
suits  were  consolidated  and  heard  in  a 
single  lawsuit  entitled  In  Re;  Permanent 
Surface  Mining  Regulation  Litigation 
(Civil  Action  No.  79-1144).  In  response 
to  the  arguments  raised  in  the 
challenges,  the  .Secretary  voluntarily 
suspended  several  permanent  program 
regulations.  These  suspensions  were 
announced  in  the  Federal  Register  on 
November  27, 1979  (44  FR  67942), 
December  31, 1979  (44  FR  77447-77454) 
and  January  30, 1980  (45  FR  6913).  In  two 
opinions  the  court  remanded  certain 
other  regulations  which  had  been 
challenged  in  the  lawsuit.  The  opinions 
were  issued  on  February  26, 1980,  and 
May  16, 1980. 

OSM  has  considered  the  reasons  for 
these  suspensions  and  remands  in 
drafting  the  proposed  Georgia  program 
regulations.  In  some  cases,  OSM  is 
proposing  language  in  the  Georgia 
program  regulations.  The  basis  for  this 
language  is  explained  in  the  discussions 
accompanying  these  provisions.  A  list  of 
all  the  suspended  and  remanded  Federal 
regulations,  along  with  a  statement  of 
proposed  disposition  within  the  context 
of  this  Federal  program  for  the  State  of 
Georgia,  is  set  forth  below  under 
“Disposition  of  Suspended  and 
Remanded  National  Permanent  Program 
Regulations.”  This  list  identifies  those 
provisions  that  the  Secretary  will  not 
include  in  the  proposed  Georgia 
program  and,  for  subject  areas  where 
rules  are  being  proposed,  the  language 
the  Secretary  is  proposing  in  order  to  ^ 
render  the  proposed  Georgia  program 
operable.  These  determinations  are 
made  only  for  this  proposed  Georgia 
Federal  program,  in  view  of  conditions 
in  the  State  of  Georgia.  This  proposed 
language  does  not  supercede,  amend  or 
modify  the  permanent  program  rules  in 
any  way,  nor  does  it  limit  the  Secretary 
in  considering  alternative  approaches  in 
the  context  of  other  rulemakings.  The 
Office  will  promulgate  new  provisions  in 
the  national  permanent  program 
regulations  and  the  Georgia  program 
will  be  amended  to  incorporate  those 
provisions,  to  the  extent  appropriate. 


Disposition  of  Suspended  and  Remanded  National  Permanent  Program  Regulations 


Regulation  Topic  Extent  of  remand  or  suspension 


30  CFR  700.11(b) .  Regulations  implementing  the  two-acre  exemption  in  Suspended.  The  following  language  is  suspended,  "or  any  such  operation 

Section  528(2)  of  the  Act.  conducted  by  a  person  who  affects  or  intends  to  affect  more  than  two 

acres  at  physically  unrelated  sites  within  one  year.”  (44  FR  67942  (1979).) 
Proposed  disposition:  Section  528(2)  of  the  Act  exempts  from  regulation  surface  coal  mining  operations  which  affect  two  acres  or  less.  Proposed  Rule  910.701-1 1(a)(2)  repeals  the 
language  of  the  statutory  exemption  and  does  not  include  the  suspended  language. 


30  Cy^R  701.5,  30  CFR  779,  30  CFR  780,  30  CFR  783,  and  "Mine  plan  area":  Regulations  applying  permit  re-  Remanded.  The  definition  of  "mine  plan  area"  (701.5)  is  suspended  and  the 
30  CFR  784.  quirements  necessitate  operators  to  supply  infor-  phrase  "mine  plan  area"  is  suspended  where  it  appears  (779,  780,  783, 

malion  lor  areas  outside  the  permit  boundary.  784).  The  information  requirement  is  excessive  as  Sections  507  and  508 

of  the  Act  specifically  articulate  those  instances  in  which  information  out¬ 
side  the  permit  area  is  necessary.  (Court  Opinion,  Feb.  26,  1980,  pp.  35, 
36;  May  16, 1980,  pp.  57,  58.) 
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Regulation 


Topic 


Extent  of  remand  or  suspension 


Proposed  disposition:  The  Georgia  proposed  rules  comply  with  the  court's  order.  The  term  “mine  plan  area"  is  not  used.  In  most  cases,  information  is  only  required  for  the  proposed  permit 
area.  In  some  instances,  information  is  also  required  for  adjacent  areas  or  off-site  areas.  This  would  allow  the  Office  flexibility  to  get  sufficient  information  for  areas  outstde  the  permit  area  when 
authorized  under  SMCRA. 


30  CFR  701.11(d)(1)  G)  and  (li) .  Provides  that  if  pre-existing  structures  meet  the  Sec-  Suspetxled.  The  regulations  are  suspended  insofar  as  they  may  be  read  to 

retary's  performance  standards  they  may  be  retain  discretion  in  the  regulatory  authority  to  grant  an  exemption  from  re¬ 
exempted  from  the  Secretary’s  reconstruction  construction  of  existing  structures  after  making  the  firxfings  in  30  CFR 
design  requirements.  786.21.  (44  FH  67942  (1979).) 

Proposed  disposition:  Proposed  Rules  910.701-1 1(c)(1)  (i)  and  00  provide  that  the  Office  shaN  grant  an  exemption  from  reconstruction  requirements  for  existing  structures  after  obtaining 
the  Information  required  by  proposed  Rules  910.780-12  or  910.784-12  and  after  making  the  findings  required  in  910.786-21.  Proposed  Rules  910.701-11(c)(1)  (0  and  (ii)  are  based  on  a  proposed 
national  permanent  program  regulation  published  on  February  6, 1980  (45  FR  25990).  The  reader  is  referred  to  the  preamble  discussion  of  that  proposed  rule  for  rationale. 


30  CFR  761.5 .  The  definition  of  public  road. . . . ......... _  Suspended.  The  definition  of  public  road  is  suspended.  OSM  will  rely  on 

Section  522(e)(4)  of  SMCRA  to  interpret  this  definition  pending  the  out¬ 
come  of  rulemaking.  (44  FR  67942  (1979).) 

Proposed  disposition:  The  proposed  rule  revises  the  definition  of  "public  road."  The  suspended  rule  defined  "public  road"  to  mean  any  thoroughfare  open  to  the  public  for  the  passage  of 
vehicles.  The  proposed  rule  would  narrow  the  scope  of  this  definition.  Section  522(e)(4)  of  the  Act  provides  that,  subject  to  certain  exceptions,  no  surface  coal  mining  operations  Shan  be 
permitted  "within  one-hurfored  feet  for  the  outside  right-of-way  line  of  any  public  road."  No  reference  is  made  in  the  proposed  regulation  to  ownership  or  maintenance  of  such  a  road  by  a  public 
agency,  since  the  Secretary  believes  that  roads  used  by  the  public  over  an  exterfoed  period  of  time  should  be  considered  public,  even  if  not  maintained  by  a  governmental  entity.  This  is  in  kne 
with  Congress'  findings  and  purposes  in  SMCRA,  30  U.S.C.  1201  (c)  and  (d)  and  1202  (a)  and  (m),  to  protect  the  health  and  safety  of  the  pubfic  from  the  adverse  disturbances  of  surface  areas 
associated  with  surface  coal  mining  operations  which  disturbances  burden  arid  adversely  affect  the  public  welfare.  Proposed  rule  910.761-5  will  make  the  definition  of  public  roads  consistent  with 
the  rationale,  set  forth  in  the  preamble  to  the  permanent  program  regulations  (44  FR  14991,  March  13,  1979),  of  protecting  public  access  to  and  use  of  roads  which  actually  have  been  and  are 
being  used  by  the  public.  This  definition  is  also  consistent  with  court  holding  that  the  essential  feature  of  a  public  road  is  that  it  is  open  to  the  public  for  travel,  not  that  it  is  owned  or  maintained 
by  a  public  agency,  e.g.,  Burdis  ir.  Texas  and  Pacific  By.  Co..  569  F.2d  320  (5th  Cir.  1978);  Slate  v.  O’Cormor,  184  A.2d  63.  (N.J.  1962.) 


30  CFR  761.5(a)(2)(i) . . . . . .  "All  permits  test":  in  defining  "valid  existing  rights"  Remanded.  A  good  faith  effort  to  obtain  all  permits  before  8/31/77  should 

requires  operator  to  have  obtained  aH  permits  nec-  be  sufficient  to  qualify  for  a  valid  prior  existing  right  (Court  Opinion,  Feb. 
essary  for  mining  prior  to  8/3/77.  1980,  p.  20.) 

Proposed  disposition:  Proposed  Rule  910.761-5(a)(i)  requires  that  in  order  to  establish  a  valid  existing  right  to  conduct  surface  coal  mining  operations,  the  person  proposing  to  conduct 
such  operations  must  have  obtained  validly  issued,  or  have  exercised  a  good  faith  attempt  to  obtain,  on  or  before  August  3,  1977,  all  necessary  State  and  Federal  permits.  This  requirement 
ensures  that,  in  order  to  qualify  for  a  valid  existing  right  an  operator  must  have  expended  a  sizeable  investment  and  have  a  substantial  expectation  of  mining.  A  good  faith  attempt  to  obtain  aH 
permits  should  suffice  for  meeting  this  test,  since  an  operator  who  applies  for  all  permits  but  fails  to  receive  one  through  bureaucratic  delay,  has  made  the  same  investment  and  has  the  same 
expectations  as  an  operator  who  timely  receives  all  permits.  The  Office  invites  public  comment  about  the  extent  to  which  the  term  "good  faith”  should  be  defined. 


30  CFR  761.11(c)  and  .12(f)(1) .  Extension  of  prohibition  of  surface  coal  mining  oper-  Suspended.  Limitation  on  surface  mining  operations  under  approved  State 

ations  affecting  any  publicly-owned  park  or  places  programs  which  will  affect  places  eligible  for  Usting  on  the  National  Regis- 

included  in  the  National  Register  of  Historic  Sites  to  ter  of  Historic  Places  is  to  te  deleted.  (44  FR  67942  (1979).) 

operations  affecting  places  "eligible  for  listing  on" 
the  National  Register  of  Historic  Places. 

Proposed  disposition:  The  phrase  “eligible  for  Hsting  on"  does  not  appear  in  proposed  Sections  910.761(c)  and  910.761(e)(1).  or  in  proposed  Sections  910.776-13(b)(3)  and  910.786-19(e) 
which  are  dependent  on  Sections  910.761-11(c)  and  91 0.761 -12(e)(1).  The  phrase  is  being  proposed  in  Sections  91 0.776-1 2(a)(3),  91 0.779-1 2(b),  910.779-240),  91 0.783-1 2(b),  arxf  910.783- 
24(1).  Section  702  of  SMCRA  provides  authority  for  OSM  to  meet  the  requirements  of  other  applicable  Federal  laws.  The  information  required  under  Sections  910.776-12(a)(3),  91 0.779-1 2(b), 
910.779-24(i),  910.783-12(b)  and  910.783-24(i)  is  necessary  for  OSM  to  meet  its  responsibilities  for  compliance  with  Section  106  of  the  National  Historic  Preservation  Act  of  1966. 


30  CFR  761.11(c)  and  .12(0(1) . - . - .  Privately  owned  places  listed  on  the  National  Register  Suspended.  The  words  "or  a  statutory  or  regulatory  responsibility  for”  in  30 

of  Historic  Places  and  the  phrase  "or  a  statutory  or  CFR  761.12(0(1)  are  suspended  and  both  of  these  regulations  are  sus- 
regulatory  responsibility  tor  *  *  *.  pended  insofar  as  they  would  apply  to  privately  owned  places  listed  on 

the  National  Register  of  Historic  Places  in  addition  to  publicly-owned 
places.  (44  FR  67942  (1979).) 

'  Proposed  disposition:  The  suspended  language  does  not  appear  in  proposed  §  910.761-12(e)(1). 


30  CFR  771.611(b)  (3)  and  (5) 


Regulations  require  the  notice  of  exploration  to  in¬ 
clude  a  map  of  the  exploration  area  and  command 
an  operator  to  explain  his  basis  for  entering  the  ex¬ 
ploration  area  when  surface  is  owned  by  a  person 
other  than  the  operator. 


Remanded.  Section  512(a)  of  the  Act  requires  notice  to  include  only  a  de¬ 
scription,  not  a  map.  and  provides  no  authority  to  require  an  operator  to 
explain  Ns  basis  for  entering  the  land.  (Court  Opinion,  May  16,  1980.  p. 
54.) 


Proposed  disposition:  In  accordance  with  the  court  opinion,  there  is  no  requirement  for  a  map  or  for  an  explanation  of  the  basis  for  entering  the  land  in  proposed  Section  910.778-1 1(b).  A 
map  would,  however,  be  a  more  effective  way  to  indicate  to  the  public  and  the  Office  just  where  exploration  would  occur.  Maps  might  also  be  easier  for  operators  to  produce  than  legal  descrip¬ 
tions.  Therefore,  proposed  §  91 0.776-1 1(b)  allows  the  option  of  providing  a  map. 


30  CFR  779.20,  30  CFR  780.16,  30  CFR  783.20,  and  30  Regulations  requiring  the  permit  application  to  contain  Remanded.  No  authorization  in  the  permit  and  bonding  sectons  of  the  Act 
CFR  784.21.  a  study  of  fish  and  wildlife,  and  a  fish  and  wildlife  for  fish  and  wildlife  information.  (C^  Opinion,  Feb.  26,  1980,  pp.  38-39.) 

reclamation  plan. 

Proposed  disposition:  The  remanded  permanent  program  language  is  being  reproposed  in  the  Georgia  regulations.  Section  702  of  SMCRA  provides  authority  for  OSM  to  comply  with  other 
applicable  Federal  regulations.  The  provisions  in  proposed  §§910.779-20,  910.780-16,  910.783-20,  and  910.784-21  will  provide  information  necessary  for  OSM  to  comply  with  the  requirements 
of  the  Fish  and  Wildlife  Coordination  Act,  as  amended  16  U.S.C.  470,  and  the  Endangered  Species  Act,  as  amended,  16  U.S.C.  531. 


30  CFR  779.21,  and  30  CFR  783.21 . . . .  Regulations  require  soil  survey  information  in  permit  Remanded.  Urfoer  Section  507(b)(16)  of  the  Act  a  permit  application  must 

application  for  land  not  qualifying  as  prime  farmland,  contain  a  soil  survey  only  for  those  lands  which  a  reconnaissance  inspec¬ 
tion  suggests  may  be  prime  farmland.  (Court  Opinion,  Feb.  26,  1980,  pp. 
39-40).) 

Proposed  disposition:  Proposed  rules  910.779-21  and  910.783-21  provide  that  the  permit  application  must  contain  a  soil  survey  only  for  those  lands  which  a  reconnaissance  survey 
indicates  are  or  may  be  prime  farmland.  This  provision  is  expressly  required  by  Section  507(b)(16)  of  the  Act.  The  Office  may,  however,  request  a  soil  survey  when  necessary,  as  when  evaluating 
proposals  to  use  alternative  soil  horizons  in  lieu  of  topsoil. 


30  CFR  783.14(a)(1)  . .  Geology  description  for  areas  to  be  affected  by  sur-  Suspended.  The  regulation  is  suspended  insofar  as  it  requires  a  geologic  de¬ 
face  operations  and  facilities.  scription  of  the  strata  down  to  and  immediately  below  any  coal  seam  for 

>  areas  to  be  affected  onty  by  "surface  operations  and  facilities''  where  no 

removal  of  overburden  down  to  level  of  coal  seam  will  occur.  (44  FR 
77455  (1979).) 

Proposed  disposition:  Proposed  §  910.783-14(a)(1)  requires  a  permit  application  for  an  underground  mining  operation  to  contain  a  detailed  geology  description  only  for  those  areas  where 
overburden  will  be  removed  down  to  the  level  of  the  coal  seam.  For  those  areas  where  surface  operations  or  facilities  will  not  result  in  the  removal  of  overburden  down  to  the  level  of  the  coal 
seam  to  be  mined,  the  geology  description  would  be  required  only  to  the  level  of  the  stratum  to  be  disturbed  or  affected.  Proposed  Rule  910.783-14(a)(1)  is  based  on  a  proposed  national 
permanent  program  regulation  published  April  16, 1980  (45  FR  25990)  and  the  reader  is  referred  to  the  preamble  to  that  proposed  rule  lor  the  rationale. 


61122 


Federal  Register  /  Vol.  45,  No.  180  /  Monday.  September  15, 1980  /  Proposed  Rules 


Disposition  of  Suspended  and  Remanded  National  Permanent  Program  Regulations  —Continued 


Regulation  Topic  '  Extent  of  remand  or  suspension 


30  CFR  763.25  (c),  (h)  and  (i) . ^ .  Regulations  require  aoss  sections,  maps,  and  plans  Remanded.  Subsections  (c),  (h),  and  p),  which  concern  coal  seam  and  over- 

as  part  of  the  Informational  requisites  of  an  under-  burden  description:  location  of  existing  and  previously  mined  areas;  and 
ground  permit  application.  location  of  waste  disposal  and  impoundments,  are  suspended.  Further 

rulemaking  proceedings  must  be  held  (notice  and  public  comment  on  the 
proposed  Justification).  (Court  Opinion,  May  16,  1980,  pp.  14-15.) 

Proposed  disposition:  In  accordance  with  the  court  decision,  public  comment  is  sought  regarding  proposed  §910,783-25  (c),  (h)  and  (I).  The  Secretary  believes  that  ^  information  con¬ 
tained  in  paragraphs  (c)  and  (h)  is  necessary  for  protection  of  the  hydrologic  balance,  and  Paragraph  (c)  is  necessary  to  evaluate  an  applicant's  ability  to  comply  with  subsidence  performance 
standards.  Further,  the  Secreta^  believes  that  the  informational  requirements  of  Paragraphs  (c)  and  (i)  will  aid  in  the  planning  of  waste  handling.  Accordingly,  comments  are  particularly  sought 
regarding  those  determinations. 


30  CFR  785.17(a) .  Prime  farmland  grandfather  clause . . Suspended.  The  prime  farmlartd  grandfather  clause  is  suspended.  The  Sec¬ 

retary  will  rely  on  Section  510(d)(2),  SMCRA,  to  interpret  this  exemption 
perxfing  the  outcome  of  further  rulemaking.  (44  FR  77455  (1979).) 

Proposed  disposition:  The  proposed  Georgia  program  does  not  include  special  performance  standards  (analog  to  30  CFR  Part  823)  for  prime  farmlands  at  this  timo.  There  are  no  known 
prime  farmlands  in  the  area  of  Georgia  where  there  are  existing  or  known  potential  surface  coal  mining  operations.  (Soil  Survey  of  Chatooga,  Florida,  and  Polk  Counties,  Georgia,  1978,  U.S.  Soil 
Conservation  Service).  The  kJenWication  of  potential  prime  farmlands  will  be  required  under  §  910.799-27,  and  if  any  prime  farmlands  are  present,  OSM  win  require  that  special  precautions,  as 
required  by  the  Act  be  taken  in  mining  and  reclamation  as  required  by  proposed  §785.17.  Section  910.783-27(d)(1)  has  been  revised  to  reflect  consultation  with  the  Office.  Meanwhile,  the 
second  sentence  found  in  §  785.17(a)  of  the  national  permanent  program  does  not  appear  in  the  proposed  program  for  Georgia 


30  CFR  785.t7(b)(3)  and  30  CFR  823.14(c)  _ _  Moist  bulk  density  standard  for  soil  compaction.  . .  Suspended.  The  regulation  was  suspended  to  allow  further  public  comment. 

LM  a  standard  tor  soil  compaction  is  proposed  and  adopted,  the  (Office 
will  implement  the  permanent  program  prime  farmland  standards  by  requir¬ 
ing  that  prime  farmland  permit  applications  demonstrate  and  operators 
mine  so  that  excessive  compaction  is  avoided  in  replacement  of  the  soil 
under  Section  508(a)(4)-(5),  510(d)(1),  and  515(b)(7),  SMCRA.  (44  FR 
77455  (1979).) 

Proposed  disposition:  No  language  is  proposed  to  implement  30  CFR  785.17(b)  (3)  or  (8)  or  30  CFR  Part  823.  The  word  "Reserved"  will  be  inserted  pending  later  promulgation  of  those 
provisions  for  Georgia,  H  necessary.  See  discussion  above  for  30  CFR  785.1 7(a). 


30  CFR  765.17(b)(8) . . . >....  Regulation  states  that  revegelation  success  for  prime  Remanded  The  Act  requires  only  that  revegetation  meet  equivalent  levels 

farmlands  depends  upon  meeting  a  high  manage-  for  surrounding  non-mined  prime  farmlands.  (Ckiurt  Opinion,  May  16, 1980, 
ment  level  standard.  pp.  4-5.) 

Proposed  disposition:  See  discussion  above  for  30  CFR  785.17(a). 


30  CFR  786.5 . .  Words  "or  has  not  been" .  Suspended.  No  longer  part  of  definition  of  irreparable  harm  to  the  environ¬ 

ment.  (44  FR  67943  (1979).) 

Proposed  disposition:  The  deHnition  of  "irreparable  damage  to  the  environment”  in  proposed  rule  910.786-5  does  not  contain  the  phrase  "or  has  not  been"  to  reflect  the  correct  meaning 
of  word  "irreparable.”  Although  the  revision  narrows  the  kinds  of  damages  which  can  be  considered  irreparable  for  purposes  of  denying  permits  under  Section  51 0(c)  of  the  Act,  it  should  not  have 
any  impact  on  the  overall  scope  of  the  provision.  Section  510(e)  of  the  Act  and  proposed  §  910.786-17(c)  would  prohibit  the  issuance  of  permits  to  an  applicant  who  is  in  violation  of  the  Act  until 
that  applicant  submits  proof  that  the  violation  has  been  or  is  in  the  process  of  being  corrected,  or  that  the  applicant  has  filed  and  is  pursuing  in  good  faith  an  appeal  of  the  violation.  Thus,  the  law 
and  the  proposed  regulations  provide  reasonable  assurarrce  that  no  person  will  be  issued  a  permit  who  has  failed  to  correct  violations  of  the  Act. 


30  CFR  805.13(d) .  Exception  from  revegetatidh  requirements  for  a  long-  Suspended.  The  regulation  is  suspended  insofar  as  exception  is  granted 

term  irdensive  agricultural  land  use.  from  requirements  specified  as  those  "of  30  CFR  Part  816."  (44  FR 

67943  (1979).) 

Proposed  disposition:  Proposed  rule  910.805-13(e)  grants  an  exception  to  the  revegetation  requirements  of  §910.816-1 11(a)  if  the  Office  has  approved  a  long-term  intensive  agricultural 
land  use.  30  CFR  805.13(d)  appeared  to  allow  an  exce^n  to  the  revegetation  requirements  of  all  of  §  816.116,  which  was  not  intended.  The  language  of  proposed  rule  910.805-13(d)  is  based 
on  the  recently  published  revision  to  the  national  permanent  program  rules  (45  FR  52319,  August  6, 1980). 


30  CFR  806.12(e)(6)(iii).  (g)(7)(ii0 - Cessation  of  operations  upon  insolvency  of  surety......  Suspended.  The  regulation  is  suspetxled  to  the  extent  H  requires  cessation 

of  operations  upon  the  insolvency  of  a  surety.  (44  FR  67943  (1979).) 

Proposed  disposition:  Proposed  rule  910.806-I2(e)(6)(iii)  and  (g)(7)fiil)  would  provide  that  upon  the  Incapacity  of  a  surety  or  bank  a  permittee  shall  be  deemed  to  be  without  bond  coverage 
in  violation  of  proposed  §910.800-11(b).  However,  in  such  a  situation  the  operator  is  not  at  fault  and  the  Office  proposes  to  aNow  a  grace  period  in  which  an  operator  must  replace  bond 
coverage,  rather  than  requiring  an  immediate  cessation  of  operations.  Cessation  of  operations  might  prove  to  be  more  detrimental  to  the  environment  and  in  some  cases  might  result  in  operator 
failure  and  b.ankmptcy.  The  Office  would  issue  a  notice  of  violation  which  would  specify  a  reasonable  period  to  replace  bond  coverage,  not  to  exceed  90  days.  During  this  period,  the  Office  would 
maintain  stnngent  inspection  and  monitoring  of  the  operation  to  ensure  compliance  with  other  permit  requirements,  the  regulatory  program,  and  the  Act.  The  language  of  proposed  niles  910.806- 
12(e)(6)(iil)  and  (g)(7)(iii)  is  based  on  the  recently  revised  national  permanent  program  rules  (45  FR  52320,  August  6, 1980). 


30  CFR  807.11(e) . . .  Regulation  does  not  allow  citaen  access  to  the  mine  Remanded.  Regulation  implementing  the  informal  conference  provisions  e( 

site  for  performance  bond  release.  Section  519  of  the  Act  should  include  a  provision  for  citizen’s  access  to 

the  mine-site.  (Court  Opinion,  Feb.  26,  1980,  pp.  41,  42).) 

Proposed  disposition:  The  Office  proposes  to  provide  for  citizen  access  to  the  Georgia  program  in  Rule  91 0.807-1 1  (e). 


30  CFR  80e.12(c) .  Bond  liability  limit .  Suspended.  Language  suspended  insofar  as  it  indicated  bond  liability  in  the 

permit  area  was  limited  to  hydrologic  balance.  (44  FR  67943  (1979).) 

Proposed  disposition:  Proposed  rule  910  808-12(e)  provides  that  the  Office  may  forfeit  all  or  any  bond  for  an  entire  permit  area  or  any  increment  thereof.  The  liability  under  any  bond 
covering  any  irx^ement  may  extend  to  the  entire  permit  area.  Section  509  of  the  Act  requires  that  bonds  must  be  conditioned  on  faithful  performance  of  all  the  requirements  of  the  Act  and  the 
permit.  Furthermore,  the  bond  amount  must  be  sufficient  to  assure  the  completion  of  the  reclamation  plan.  In  many  cases,  the  complete  reclamation  plan  may  apply  to  the  entire  permit  area. 
Therefore,  the  proposed  rule  provtoes  that  any  bond  deposited  lor  an  entire  permit  area  or  any  increment  may  be  forfeited  to  assure  all  aspects  of  reclamation  of  any  portion  of  the  permit  area. 
The  language  of  proposed  rule  910.e08-12(c)  is  based  on  the  recently  revised  national  permanent  program  rules  (45  FR  52324,  August  6, 1980). 


30  CFR  80e.14(b) . ’ .  Regulation  allows  a  regulatory  authority  to  retain  lor-  Remanded.  Section  509  provides  no  basis  for  forfeiture  beyond  amount  nec- 

feited  performance  bond  money  unnecessary  for  essary  to  implement  and  complete  a  reclamation  plan.  (Ctourt  Opinion, 

costs  and  administrative  expenses  associated  with  Feb.  26, 1960,  pp.  44,  45.) 

reclamation. 

Proposed  disposition:  The  Georgia  program  would  rwt  necessarily  limit  the  amount  of  bond  forfeiture.  The  proposed  program  provides  for  return  of  any  sums  not  needed  for  reclamation. 
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30  CFR  816.42(a)(1)  and  (7),  30  CFR  817,42(a)(2)  and  (7) .  Regulations  required  that  runoff  from  reclaimed  lands  Remanded.  Regulation  is  arbitrary  unless  Secretary  can  demonstrate  its  ra- 

must  meet  the  same  effluent  limitations  as  those  tionatity  with  technical  support  and  a  showing  of  operator's  ability  to  meet 
for  actively  mined  lands.  the  standard.  (Court  Opinion,  May  16. 1980,  pp.  19-20.) 

Proposed  dspositiori:  The  remanded  provisions  are  not  included  in  proposed  Georgia  Rule  910.816-42  and  910.817-42,  to  comply  with  the  language  of  the  court  opinion.  Effluent  limita¬ 
tions  would  not  be  applied  to  runoff  from  reclaimed  lands  during  precipitation  events. 


30  CFR  816.42(b).  30  CFR  817.42(b) .  Application  of  effluent  limitations  to  periods  of  heavy  Suspended.  The  precipitation  event  exemption  is  suspended  and  is  being  re- 

rainfall.'  placed  since  effluent  kmlations  may  often  mt  be  achievable  with  the  use 

of  coventional  physical  sediment  removal  measures.  (44  F.R.  77452 
(1979),  44  F.R.  77453  (1979).) 

Proposed  disposition:  The  rainfall  exemption  promulgated  by  the  Environmental  Protection  Agerxty  (44  FR  76791.  1979)  was  adopted  in  the  national  permanent  program  regulations  by 
reference  (45  FR  6913,  1980)  and  has  been  incorporated  into  proposed  Rules  910.816-42(b)  and  910.817-42(b). 


30  CFR  816.46(b).  30  CFR  817.46(b) . . .  The  minimum  sediment  sotrage  volume  for  sedimen-  Suspended.  Sediment  storage  design  capacity,  in  addition  to  sedimentation 

tation  ponds.  pond  size,  is  suspended  (44  F.R.  77453  (1979)). 

Proposed  disposition:  Proposed  rules  910.61S-46(b)  and  910.817-46(b)  do  not  contain  the  suspended  language.  The  proposed  language,  however,  still  requires  a  minimum  sediment 
storage  volume.  The  Office  will  evaluate  the  adequacy  of  the  capacity  on  a  site-specific  basis  under  the  proposed  Georgia  program. 


30  CFR  816.46(c),  30  CFR  817.46(c) . .  Requirement  for  a  sedimentation  pond  to  contain  the  Suspended.  OSM  will  reconsider  and  repropose  requirements.  (44  FR  77453 

capacity  to  detain  water  for  a  24-hour  period.  (1979).) 

Proposed  disposition:  Proposed  Rules  910.816-46(c)  arxl  910.817-46(c)  do  not  contain  the  suspended  language.  The  proposed  language,  however,  requires  a  theoretical  detention  tune  lor 
the  ten  year,  24-hour  precipitation  event.  The  Office  will  establish  the  required  theoretical  detention  time  on  a  site-specific  basis  under  the  proposed  Georgia  program. 


30  CFR  816.46(d),  30  CFR  817.46(d) . — . - .  Sedimentation  ponds:  dewatering . . . . .  Suspended.  The  words  "and  shaH  have  a  discharge  rale  to  achieve  and 

maintain  the  required  theoretical  detention  lime"  have  been  suspended 
(44  FR  77453  (1979)  and  45  FR  6913  (1980 ) 

Proposed  disposition:  Proposed  Rules  910.816-46(d)  and  910.817-46(d)  do  no?  include  the  susperxied  language.  As  discussed  above  for  proposed  Rules  910.816-46(c)  and  910.817- 
46(c).  the  Office  will  provide  assistance  on  a  site-specific  basis  concerning  theoretical  detention  time.  » 


i 


30  CFR  816.46<h),  30  CFR  817.46(h) . . .  Requirement  that  coal  operators  clean  out  sedimert-  Sespended  The  required  frequency  of  sediment  remove!  mrom  sedimenta- 

tation  ponds  when  consittutes  60%  of  the  serliment  tion  ponds  will  be  changed.  (44  FR  77453  (1979)  and  45  FR  6913  (1980.) 
storage  capacity.  ^ 

Proposed  disposition:  Proposed  Rules  910.816-46(h)  and  910.817-46(h)  do  not  include  the  suspended  letnguage.  The  Office  intends  to  provide  assistance  on  a  site-specific  basis  for 
determining  the  required  frequency  of  sediment  removal,  under  the  proposed  Georgia  program. 


30  CFR  816.65(f).  30  CFR  817.65(f) . . . . .  Regulation  prohibits  blasting  within  1000  feet  of  any  Remanded.  The  regulation  is  suspended  insofar  as  it  restricts  blasting  at  dls- 

building  and  5(X)  feel  of  flammable  facilities  and  tances  greater  than  300  feet  Improper  expansion  of  limitations  on  blast- 
water  lines.  ing.  See,  In  re:  Surface  Mining  Regulation  Litigation,  No.  78-2190  (D  C. 

Cir.  May  2.  1980)  at  21-23.  (Court  Opinion.  May  16,  1980.  p.  26.) 

Proposed  disposition:  Proposed  Rules  910.816-65(1)  and  910.817-65(1)  reflect  the  interpretation  of  the  court. 


39  CFR  816.83(a),  30  CFR  817.83(a) . . . . .  Requirement  that  coal  processing  waste  embank-  Suspended.  Requirements  are  suspended  to  the  extent  that  they  would  pre- 

ments  contain  a  subdrainage  system.  dude  an  exemption  from  the  urxferdrain  requirement  for  coal  processing 

waste  banks  where  an  operator  can  demonstrate  that  an  alternative  to  the 
required  subdrainage  system  would  ensure  structural  integrity  of  the  waste 
bank  and  protection  of  ground  or  surface  water  quality.  (44  FR  77455 
(1979).) 

Proposed  disposition:  These  regulations  were  suspended  to  the  extent  that  an  exemption  was  not  provided  where  an  operator  demonstrated  that  a  subdrainage  system  was  not  required  to 
ensure  structural  integrity  of  the  wastebank  and  protection  of  surface  and  grourkf  water  quality.  After  a  careful  review  of  pertinent  literature.  OSM  agrees  that  there  are  areas  where  subdrains  are 
not  required  to  protect  water  supplies  or  ensure  the  stability  of  the  wastebank.  See  (1)  Papers  presented  before  the  Third  Symposium  on  Coal  Mine  Drainage  Research.  C.T.  Holland,  Chairman. 
Mellon  Institute,  May  19-20,  1980;  (2)  Pollution  control  guidelines  for  Coat  Refuse  Piles  and  Slurry  Ponds,  W.A.  Wahler  and  Associates  for  Office  of  Research  and  Development,  EPA,  Cincinnati, 
Ohio  45268;  (3)  MSHA  Engineering  and  Design  Manual,  Coal  Refuse  Disposal  Facilities,  prepared  by  D'Appolonia  Consulting  Engineer,  Irx:.,  1975.  Accordingly,  the  Office  proposes  an  exemption 
in  rule  910.816^(a)  and  solicits  public  comment  on  the  extent  to  which  criteria  should  be  outlined. 


30  CFR  816.95,  30  CFR  817.95 . . . . .  Air  quality  control  regulations  directing  operator  to  Remanded.  No  authority  to  regulate  ak  quality  except  as  related  to  erosion. 

limit  fugitive  dust  ((Dourt  Opinion.  May  16.  1980,  pp.  27-29.) 

Proposed  disposition:  The  proposed  Georgia  program  does  not  include  special  performance  standards  for  air  quality  control.  Sections  910.816-95  and  910.817-95  are  reserved  pending  the 
promulgation  of  national  standards  in  the  national  permanent  program.  In  the  interim,  state  air  quality  regulation  wifi  prevail.  See:  "Georgia  Air  Duality  Act  of  1978,"  Gla.  code  Ann.  §  2701  et  seq.. 
and  Georgia  Rules  and  Regulations  391-3-1.  The  Office  solicits  public  comments  on  possible  alternatives  for  dealing  with  mine-related  air  quality  problems. 


30  CFR  816.103(a)(1),  30  CFR  ei7.103(a)(1) .  Cover  of  acid- and  toxic-forming  material .  Suspended.  The  regulation  is  suspended  insofar  as  H  does  not  allow  for 

'  treatment  as  an  alternative  to  covering.  OSM  will  apply  §S15(bMl4)  and 
516(b)(10),  SMCRA.  and  30  CFR  816.48  and  817.48  pending  the  outcome 
of  the  rulemaking. 

Proposed  disposition:  Proposed  rules  910.818-I03(a)(1)  and  910  817-l03(a)(1)  allows  for  treatment  of  ackJ-and  toxic-forming  materials  as  an  alternative  to  covering  the  materials,  the 
proposaed  language  is  the  same  as  that  proposed  for  inclusion  in  the  national  permanent  program  regulations  on  February  6,  1980  (45  FR  8244-8245). 


30  CFR  816.115,  30  CFR  817.115 .  Regulations  require  actual  grazing  on  and  mandatory  Remanded.  Regulations  exceed  the  statutory  authority  which  requires  only 

crop  production  from  lands  proposed  as  pasture  or  that  restored  lands  be  "capable"  of  supporting  die  designated  use.  (Court 
farm  lands  for  post  mining  use.  Opinion,  Feb.  26,  1980,  pp.  58-59.) 

Proposed  disposition:  Proposed  rules  910.816-115  and  910.817-115  provide  that  when  the  approved  postmining  land  use  is  range  or  pasture,  grazing  use  of  such  lands  during  the  period 
of  operator  responsibility  is  allowable  to  demonstrate  revegetation  success  and  assure  the  premined  capability  has  been  restored,  but  it  is  not  required. 


( 


i 
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30  CFR  816.116(b),  30  CFR  617.1 16(b) .  Regulations  delay  triggering  an  operator's  five-year  Remanded.  Regulation  improperly  extends  periods  of  responsibility  for 

period  of  responsibility  for  revegetation  until  ttie  op-  re  <  vegetation.  Section  S15(b)(20)  of  the  Act  intends  to  impose  liability 
erator  meets  the  Secretary’s  standard  for  vegeta-  from  the  point  at  which  the  operator  has  completed  seeding  and  fertilizing, 
five  cover  density.  Section  805.13(b)  provides  that  the  period  of  liability  shall  begin  again 

whenever  augmented  seeding,  fertilizing,  irrigation,  or  other  work  is  re¬ 
quired  or  conducted  on  the  site  prior  to  bond  release.  (Court  Opinion,  Feb. 
26.  1980,  pp.  59-61.) 

Proposed  disposition:  Proposed  Rules  610.816-116(b)  and  910.617-116(b)  reflect  the  interpretation  of  the  court. 

30  CFR  816.133(b)(1),  30  CFR  817.133(b)(1) .  Regulations  require  operator  to  restore  previously  Remanded.  Section  515(b)(2)  allows  the  operator  to  choose  between  restor- 

mined  but  unreclaimed  land  to  the  "highest”  and  ing  the  land  to  condition  capable  of  supporting  prior-to-mining  use  or 
best  use  *  *  *  compatibie  with  surrounding  areas.".  higher  use  (Court  Opinion,  May  16, 1980,  p.  55-56.) 

Proposed  disposition:  Proposed  Rules  910.816-133(b)(1)  and  610.817-133(b)(1)  reflect  the  interpretation  of  the  court 

30  CFR  816.133(c)  (4)  and  (9),  30  CFR  617.133(c)  (4)  and  Regulations  requiring  operator  to  include  with  permit  Remanded.  Exceeds  statutory  authority  as  Section  515(b)(2)  of  the  Act  only 
(9).  application  a  letter  of  commitment  for  postmining  requires  an  operator  to  demonstrate  a  "reasonable  likelihood”  of  attaining 

land  use.  a  postmining  use  that  is  higher  or  better  than  previous  use.  (Court  Opin¬ 

ion,  Feb.  26, 1980,  pp.  62, 63.) 

Proposed  disposition:  Proposed  Rules  910.816-I33(c)  (4)  and  (g)  and  910.817-I33(c)(4)  and  (g)  reflect  the  interpretation  of  the  Court. 

30  CFR  701.5,  816.150-176, 817.150-176 . .  Regulations  governing  roads,  l.e.,  classification  Remanded.  Inadequate  notice  and  opportunity  to  comment  on  the  road  clas- 

system,  including  definition  of  "road”  in  30  CFR  sification  system  by  not  alerting  the  plaintiffs  to  the  possibility  of  such  a 
701.5.  system  (Court  Opinion,  May  16, 1980,  pp.  32-36.) 

Proposed  disposition:  Proposed  Rules  910.701-5,  910.816-150  through  176  are  based  on  30  CFR  701.5,  816.150  through  176,  and  817.150  through  176  of  the  national  permanent  pro¬ 
gram  regulations.  These  national  permanent  program  regulations  were  remanded  because  inadequate  notice  and  opportunity  to  comment  were  afforded  the  public.  That  procedure  defect  should 
not  affect  the  rules  being  proposed  today,  since  they  will  now  go  through  a  public  comment  period. 

The  definition  of  Ciass  III  roads,  found  at  30  CFR  910.701-5,  is  designed  to  allow  prompt  approval  of  an  applicant’s  request  for  a  light-uae  road  requiring  a  minimum  of  surface  disturbance. 
The  Office  also  solicits  public  comment  in  the  appropriateness  of  defining  Class  II  and  III  roads  by  length  of  use,  as  in  the  analogous  national  permanent  program  regulation  30  CFR  701.5. 

30  CFR  617.52(a)(1) .  Monitoring  of  ground  water  level  infiltration  rates,  sub-  Suspended.  The  language  "on  the  recharge  capacity  of  reclaimed  lands  and 

surface  flow  and  storage  characteristics  and  the  *  *  *”  is  suspended  since  underground  mining  should  not  affect  the  struc- 
quality  of  groundwater.  tural  integrity  of  water-bearing  formations  and  thus  no  special  precautions 

are  necessary  to  protect  recharge  capacity.  (44  FR  77455  (1979).) 

Proposed  disposition:  The  proposed  Georgia  program  will  not  require  this  type  of  monitoring. 

30  CFR  617.54 .  Regulation  requires  underground  operator  to  replace  RematKled.  Section  717(b)  of  the  Act  provides  authority  to  require  water  re- 

the  water  supply  of  landowners  If  the  operation  placement  only  for  surface  coal  mining  operations.  (Court  Opinion,  May 
contaminates,  diminishes,  or  interrupts  the  supply.  16, 1980,  pp.  36-37). 

Proposed  disposition:  This  requirement  was  remanded  on  the  basis  that  the  section  of  the  Act  cited  in  the  litigation  applied  only  to  surface  mining.  The  Georgia  proposed  rules  do  not 
include  the  requirement  to  replace  water  supplies  when  contaminated,  diminished  or  interrupted  by  underground  mining,  in  compliance  with  the  court  order. 

30  CFR  817.101(b)(1),  30  CFR  187.102 .  Regulations  apply  "approximate  original  contour"  Remanded.  The  regulations  as  applied  to  underground  mining  must  provide 

(AOC)  regulations  to  underground  mining.  some  flexibility  for  settied  fills  that  have  become  stabilized  and  revegetat¬ 

ed.  (Court  Opinion,  May  16, 1980,  pp.  17-18.) 

Proposed  disposition:  Proposed  niles  910.817-101  and  910.817-102  give  flexibility  to  the  urKferground  mine  operator  in  returning  the  surface  to  the  approximate  original  contour  for  areas 
(1)  where  settled  fills  have  become  stabilized  and  revegetated;  (3)  where  an  underground  mine  is  in  operation  at  the  time  of  promulgation  and  (3)  where  urKferground  mining  activities  affect 
previously  mined  lands  that  have  not  been  restored  to  the  standards  of  this  Part  and  sufficient  spoil  is  not  available  to  otherwise  comply  with  this  section.  The  Office  consKfered  a  number  of 
alternatives  in  drafting  these  proposed  niies.  Exempting  those  mines  that  demonstrate  insufficient  present  spoil  would  not  accourrt  for  posable  accumulation  of  sufficient  mine  development  waste 
during  the  Nfe  of  the  mine  to  achieve  approximate  original  contour.  Requiring  spoil  piles  and  spoil  in  the  downslope  to  be  used  to  achieve  approximate  original  contour  is  impractical  and  may 
create  other  safety  and  environmental  problems.  Exempting  aK  deep  mines  from  approximate  original  contour  requirements  would  not  implemeni  SMRCA.  Allowing  spoil  on  downslope  and  bench 
to  remain  H  stability  and  revegation  can  be  demonstrated  would  provide  flexibility  fix  areas  ot  existing  undergrour^  mining  activities  and  areas  where  underground  mining  activities  affect  previous¬ 
ly  mined  lands  if  adequate  criteria  could  be  developed  and  met.  The  proposed  rules  require  that  all  areas  affected  by  surface  operations  shall  still  be  returned  to  approximate  original  contour 
except  for  those  areas  mentioned  above.  The  proposed  rules  exempt  these  areas  where  the  existing  fills  can  be  demonstrated  to  be  stable  and  the  fills  have  been  properly  revegetated  from  the 
original  contour  requirement  If  the  existing  fills  are  not  stable  or  are  not  property  revegetated,  the  Office  may  require  that  those  areas  be  properly  stabilized  and  revegetated.  For  areas  where 
existing  underground  mining  activities  are  in  progress  at  the  time  this  program  is  promulgated  and  for  areas  where  new  underground  mining  activities  affect  previously  mined  lanris  that  have  not 
been  property  reclaimed,  the  proposed  rules  require  that  the  areas  return  to  approximate  original  contour  as  closely  as  possible  and  that  the  backfilling  and  grading  ^  those  areas  be  accompa¬ 
nied  by  acceptable  stability,  revegetation  and  other  environmental  protection. 

30  CFR  Part  823 .  This  Part  sets  forth  performance  standards  for  oper-  Remanded  to  promulgate  atKf  exemption.  The  application  of  prime  farm  land 

ations  on  prime  farm  land.  requirements  to  underground  mining  is  upheld,  but  an  exemption  is  re¬ 

quired  for  surface  facilities  actively  used  over  extended  periods  but  which 
affect  a  minimal  amount  of  land.  (Court  Opinion,  May  16,  1980,  pp.  1-3.) 

Proposed  disposition:  See  discussion  above  for  30  CFR  785.17(a). 

Under  Sections  501-503  of  the  Act  and  opinion  on  August  21, 1979,  of  the  reasonably  expects  coal  exploration  or 

30  CFR  Part  731  States  were  provided  District  Court  for  the  District  of  surface  coal  mining  and  reclamation 

the  opportunity  to  submit  programs  for  Columbia,  In  Re:  Permanent  Surface  operations  to  exist  on  non-Federal  and 

approval  by  the  Secretary  and  thus  Mining  Regulation  Litigation,  13  ERC  non-Indian  lands  at  any  time  before 

achieve  primacy  for  regulating  coal  1586.  By  March  3, 1980,  24  of  the  States  June  1985.  On  May  16, 1980  (45  FR 

exploration  and  surface  coal  mining  and  with  known  coal  reserves  had  submitted  32328-32331)  OSM  published  an 

reclamation  operations  on  non-Federal  programs  to  obtain  primacy.  advance  notice  of  intent  to  promulgate 

and  non-Indian  lands.  A  deadline  of  Under  Section  504  of  SMCRA  and  30  Federal  regulatory  programs  for  States 

August  3, 1979,  was  established  by  30  CFR  736.11,  OSM  must  promulgate  and  with  known  surface  coal  mining  and 

CFR  731.12  for  submittal  of  State  implement  a  Federal  program  in  each  reclamation  activities  that  did  not 

programs.  The  deadline  for  submissions  State  that  did  not  submit  a  program  by  submit  programs  by  March  3, 1980.  That 

was  extended  to  March  3, 1980,  by  an  March  3, 1980,  and  in  which  the  Director  notice  stated  that  the  State  of  Georgia 

by  letter  dated  June  20, 1979,  advised 
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OSM  that  it  would  rot  be  submitting  a 
program  for  approval  by  the  Secretary. 
Coal  mining  operations  are  currently 
being  conducted  in  Georgia.  Therefore, 
OSM  is  proposing  these  rules  to 
implement  a  Federal  regulatory  program 
bn  non-Federal  and  non-Indian  lands  in 
the  State  of  Georgia. 

Under  Section  504(g)  of  the  Act  any 
statutes  or  regulations  of  the  State 
which  are  in  effect  to  regulate  surface 
coal  mining  and  reclamation  operations 
subject  to  the  Act  shall,  insofar  as  they 
interfere  with  the  achievement  of  the 
purposes  and  the  requirements  of  the 
Act  and  the  Federal  program,  be 
preempted  and  superseded  by  the 
Federal  program.  In  accordance  with  30 
CFR  736.23,  the  Director  has  identified 
the  following  statutes  and  regulations: 

(a)  Georgia  Surface  Mining  Act  of 
1968  Ga  Code  Anno  §  43-1401  et  seq.; 

(b)  Rules  for  Land  Reclamation, 

Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division;  Chapter  391-3-3  (1976). 

The  Georgia  Surface  Mining  Act  of 
1968  regulates  surface  mining  in 
Georgia.  Surface  mining  is  defined  in  the 
Act  as  “any  activity  constituting  all  or 
part  of  a  process  for  the  removal  of 
minerals,  ores  and  other  solid  matter  for 
sale  or  for  processing  or  for 
consumption  in  the  regular  operation  of 
a  business,”  The  Act  therefore  regulates 
the  mining  of  other  minerals  as  well  as 
coal.  The  Federal  program  promulgated 
herein  for  the  regulation  of  surface 
mining  is  pervasive  with  regard  to  coal 
mining,  and  to  the  extent  that  the 
Georgia  Surface  Mining  Act  of  1968 
regulates  surface  coal  mining,  it  will  be 
preempted  and  superseded  by  this 
Federal  program.  In  no  instance  is  the 
Georgia  Act  more  stringent  than  the 
Federal  act  or  regulation.  The  Georgia 
Act  will  no  longer  be  applicable  to  the 
regulation  of  coal  exploration  or  surface 
coal  mining  operations  in  the  State  of 
Georgia. 

Similarly,  the  rules  and  regulations  of 
the  Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division,  concerning  land  reclamation 
after  coal  mining  to  be  preempted  and 
superceded  by  the  program  promulgated 
herein.  These  rules  and  regulations  were 
adopted  pursuant  to  the  Georgia  Surface 
Mining  Act  of  1968.  Like  that  act  these 
rules  pertain  to  the  mining  of  other 
minerals  in  addition  to  coal.  They  are  in 
no  instance  more  stringent  than  the 
Federal  act  or  regulations.  These  rules 
and  regulations  will  no  longer  be 
applicable  to  surface  coal  mining 
operation  to  the  extent  that  they  affect 
surface  coal  mining. 

Copies  of  the  Georgia  Surface  Mining 
Act  of  1968  and  the  rules  and  regulations 


of  the  Georgia  Department  of  Natural 
Resources  are  in  ^e  administrative 
record  and  are  available  for  review  at 
the  place  listed  above  under  “Address.” 

OSM  published  a  notice  of  intent  to 
promulgate  a  Federal  program  for 
Georgia  in  the  Federal  Register  on  May 
16, 1980  (45  FR  32328-32330).  Only  two 
comments  were  received. 

One  commenter  stated  that  the 
regulations  should  be  specific  to  the 
State’s  environmental  characteristics  as 
required  by  30  CFR  736.22(a)(1).  OSM 
has  considered  the  environmental 
characteristics  of  Georgia  in  developing 
the  proposed  regulations.  As  discussed 
below,  public  comment  is  requested  on 
whether  further  consideration  of 
environmental  characteristics  and 
revisions  to  regulations  is  needed. 

The  other  commenter  requested  that  a 
regulatory  analysis  be  prepared.  As 
discussed  below  under  “Other 
Information,”  OSM  has  determined  that 
the  regulatory  analysis  prepared  for  the 
national  permanent  program  regulations 
fulfills  any  requirement  for  economic 
analysis  of  the  proposed  program. 

Public  Comment  Period 

The  comment  period  on  the  proposed 
rules  will  extend  until  November  21, 

1980.  All  written  comments  must  be 
received  at  the  address  given  above  by 
5:00  p.m.  on  November  21, 1980. 
Comments  received  after  that  hour  will 
not  be  considered  or  included  in  the 
administrative  record  for  this 
rulemaking.  The  Office  cannot  insure 
that  written  comments  received  or 
delivered  during  the  comment  period  to 
any  locations  other  than  that  specified 
above  will  be  considered  and  included 
in  the  administrative  record  for  this 
rulemaking. 

Availability  of  Copies 

Copies  of  the  proposed  regulations  are 
available  for  inspection  and  copies  may 
be  obtained  at  the  following  offices: 

Administrative  Record,  Office  of 
Surface  Mining,  530  Gay  Street,  S.W., 
Knoxville,  Tennessee  37902. 

Office  of  Surface  Mining,  Department 
of  the  Interior,  Room  153, 1951 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20240,  202-343-4278. 

Public  Hearing 

A  public  hearing  will  be  held  on 
November  18, 1980,  in  the  Auditorium, 
Richard  B.  Russell  Building,  75  Spring 
Street,  Atlanta,  Georgia.  The  hearing 
will  begin  at  7:00  p.m.  Individual 
testimony  at  the  hearing  will  be  limited 
to  15  minutes.  The  hearing  will  be 
transcribed.  It  would  be  helpful  and 
would  assist  the  court  reporter  if 
commenters  would  file  a  written 


statement  at  the  time  of  giving  oral 
testimony.  Submission  of  written 
statements  whenever  possible  in 
advance  of  the  hearing  date,  to  the 
person  identified  above  under  "For 
further  information  contact,”  w’ould 
greatly  assist  OSM  officials  who  will 
attend  the  hearing.  Advance 
submissions  will  give  OSM  o^cials  an 
opportunity  to  consider  appropriate 
questions  which  could  be  asked  to 
clarify  or  elicit  more  specific 
information  from  the  person  testifying. 
The  administrative  record  will  remain 
open  for  receipt  of  additional  written 
comments  until  November  21, 1980. 

Persons  in  the  audience  who  have  not 
been  scheduled  to  speak  and  wish  to  do 
so  will  be  heard  after  the  scheduled 
speakers.  Persons  not  scheduled  to 
testify,  but  wishing  to  do  so,  assume  the 
risk  of  having  the  public  hearing 
adjourned  if  thay  are  not  present  when 
all  scheduled  speakers  conclude. 

Public  Meetings 

Representatives  of  OSM  will  be 
available  to  meet  between  [date  of 
publication]  and  November  21, 1980,  at 
the  request  of  members  of  the  public. 
Federal  or  State  representatives, 
industry  officials,  labor  representatives, 
or  environmental  organizations,  to 
receive  their  advice  and 
recommendations  concerning  the 
content  of  the  proposed  regulations. 

Persons  wishing  to  meet 
representatives  of  OSM  during  this  time 
may  request  to  meet  with  them  at  the 
Regional  office  or  the  Washington  office. 
OSM  representatives  will  be  available 
for  such  meetings  from  9:00  a.m.  to  noon 
and  1:00  p.m.  to  4:00  p.m.,  local  time. 
Monday  through  Friday,  excluding 
holidays,  at  the  locations  listed  above. 
Summaries  of  meetings  will  be  prepared 
and  made  promptly  available  for  public 
review  in  the  administrative  record  at 
the  address  listed  above  under 
“Address.” 

GAO  Review 

The  reocrd-keeping  and  reporting 
requirements  of  the  proposed  rules  are 
the  same  as  the  national  permanent 
program  regulations  which  were  cleared 
by  the  General  Accounting  Office 
(GAO)  (44  FR  18552-18562,  March  28, 
1979,  and  44  FR  35192-35193,  June  18, 
1979).  Forms  are  being  developed  for  use 
in  implementing  the  recordkeeping  and 
reporting  requirements  of  the  program. 
All  forms  that  will  affect  10  or  more 
persons  will  be  cleared  with  the  General 
Accounting  Office,  with  accompanying 
notices  in  the  Federal  Register,  in 
accordance  with  the  requirements  of  4 
CFR  Part  10. 
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Other  Information 

The  Department  of  the  Interior  has 
determined  that  the  proposed  rules  are 
significant  as  defined  in  43  CFR  Part  14. 
However,  a  regulatory  analysis  is  not 
required  because  the  proposed  rules 
which  would  affect  the  entire  economy 
or  the  economy  of  an  individual  region, 
industry  or  level  of  government  as 
defined  in  43  CFR  14.3(c)(5),  were 
analyzed  in  the  regulatory  analysis  for 
the  national  permanent  program 
regulations.  Copies  of  that  regulatory 
analysis  (March  1979)  are  available  for 
review  at  the  addresses  listed  above 
under  “Availability  of  Copies.”  The 
“Determination  of  Significance” 
document  prepared  by  QSM  under  43 
CFR  Part  14  is  available  for  inspection  in 
the  administrative  record  at  the  address 
indicated  above. 

An  environmental  impact  statement  is 
not  required  pursuant  to  Section  702(d) 
of  SMCRA,  which  states  that  the 
promulgation  of  Federal  programs 
pursuant  to  Section  504  of  SMCRA  shall 
not  constitute  a  major  Federal  action 
within  the  meaning  of  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332). 

Content  and  Organization  of  the 
Program 

Section  504(a)  of  the  Act  and  30  CFR 
736.22(a)(1)  require  that  each  Federal 
program  consider  the  nature  of  the 
State's  soils,  topography,  and  climate 
and  biological,  chemical,  geological, 
hydrological,  agronomic  and  other 
relevant  physical  conditions.  To  date,  no 
special  environmental  conditions  have 
been  identified.  Suggestions  in  this  area 
are  invited.  Provisions  proposed  to  meet 
that  requirement  must  also  be  in 
accordance  with  the  Act  and  consistent 
with  the  national  permanent  program 
regulations  as  defined  in  30  CFR  730.5. 
Also,  the  Director  shall  include  any 
provisions  that  are  necessary  to 
implement  the  requirements  of  30  CFR 
736.22(a)(2)  regarding  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  531  et  seq.),  the  Fish  and  Wildlife 
Coordination  Act,  as  amended  (16 
U.S.C.  661-666c),  the  National  Historic 
Preservation  Act  of  1966,  as  amended 
(16  U.S.C.  470),  the  Archeological  and 
Historic  Preservation  Act  of  1974  (16 
U.S.C.  469a),  and  other  relevant  Federal 
laws  imposing  duties  upon  the 
Secretary,  including  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332). 

Under  section  504(g)  of  the  Act  and  30 
CFR  736.22(a)(3)  and  736.23(b).  OSM 
also  must  include  the  provisions  of  any 
existing  State  statutes  and  regulations 
which  provide  for  more  stringent  land 


use  and  environmental  control  and 
regulation  of  coal  exploration  or  surface 
coal  mining  and  reclamation  operations 
than  do  the  provisions  of  the  Act  or  the 
national  permanent  program  regulations. 
In  preparing  the  proposed  rules,  OSM 
reviewed  existing  State  statutes  and 
regulations  and  incorporated  any 
provisions  more  stringent  than  the 
national  minimum  requirements 
promulgated  by  OSM  in  30  CFR  Chapter 
VII. 

In  addition.  State  statutory  or 
regulatory  provisions  that  were 
equivalent  to  the  Federal  act  and 
regulations  have  been  incorporated  into 
the  proposed  rules  to  the  extent 
possible.  This  is  to  provide  better 
continuity  of  existing  operations  during 
transition  from  State  regulation  to 
Federal  regulation,  better  coordination 
with  other  State  agencies  which  have 
responsibilities  relating  to  the  regulation 
of  coal  exploration  and  surface  coal 
mining  and  reclamation  operations,  and 
to  ease  the  transition  from  Federal  to 
State  regulation  if  the  State  of  Georgia 
elects  to  submit  a  program  for  approval 
by  the  Secretary  at  a  future  date. 

State  requirements  in  Georgia  Code 
Ann.  Section  56-412,  pertaining  to 
limitation  of  risks  for  surety  insurance 
companies  and  Georgia  Code  Ann. 
Section  41A-1306, 1309,  pertaining  to 
limitation  on  loan  amounts  made  by 
banks,  have  been  incorporated  into  30 
CFR  910.806-12.  Compliance  with  the 
Georgia  Safe  Dams  Act  of  1978  and  the 
Rules  For  Dams  Safety,  chapter  391-3-8 
of  the  Rules  of  the  Department  of 
Natural  Resources,  Environmental 
Protection  Division,  have  been 
incorporated  into  30  CFR  910.816- 
49(a)(8)  and  30  CFR  910-817-19(a)(8)  to 
the  extent  of  requiring  that  the  operator 
obtain  a  permit  for  permanent 
impoundments.  The  requirements  of 
Chapter  391-34  of  the  rules  of  the 
Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division,  pertaining  to  solid  waste 
management,  have  been  incorporated 
into  30  CRF  910.816-89  and  30  CFR 
910.817-89.  Regulations  setting  forth 
noxious  weed  species  in  the  Georgia 
Seed  Law  and  Rules  and  Regulations 
have  been  incorporated  into  the 
definition  of  noxious  weeds  in 
§  910.701-5.  All  of  the  revisions  to  the 
national  permanent  program  regulations 
to  incorporate  provisions  of  existing 
State  statutes  and  regulations  are 
identified  by  Section  and  discussed  in 
more  detail  below. 

The  proposed  rules  are  based  on 
applicable  provisions  of  the  permanent 
program  regulations,  30  CFR  Chapter 
VII,  as  follows; 


Subchapter  A — General 
Subchapter  F — Areas  Unsuitable  for 
Mining 

Subchapter  G — Surface  Coal  Mining  and 
Reclamation  Operations  Permits  and 
Coal  Exploration  Systems  Under 
Regulatory  Programs 
Subchapter  J — Bond  and  Insurance 
Requirements  for  Bonding  of  Surface 
Coal  Mining  and  Reclamation 
Operations 

Subchapter  K — Permanent  Program 
Performance  Standards 
Subchapter  L — Permanent  Program 
Inspection  and  Enforcement 
Procedures 

The  Office  has  not  yet  promulgated  30 
CFR  Subchapter  M,  Training  Program 
for  Blasters  and  Members  of  Blasting 
Crew  and  Certification  Program  for 
Blasters.  (See  discussion  in  preamble  to 
the  permanent  program  regulations,  44 
FR 15390,  March  13, 1979.)  After  those 
regulations  are  promulgated,  the  Office 
will  amend  the  Georgia  program  to 
incorporate  the  applicable  provisions  of 
30  CFR  Subchapter  M. 

Technical  literature  cited  by  OSM  in 
the  preamble  to  the  permanent 
regulatory  program  (44  FR  14901-15309, 
March  13, 1979)  was  also  relied  upon  in 
developing  the  regulations  for  the 
Georgia  Federal  Program.  The  reader  is 
referred  to  that  preamble  for  a 
discussion  of  the  bases  and  purposes  of 
the  permanent  program  rules  proposed 
to  be  incorporated  in  the  Georgia 
program  without  substantive  change. 

The  following  types  of  changes  have 
been  made  to  the  language  in  30  CFR 
Chapter  VII,  Subchapters  A,  F,  G,  J,  K, 
and  L: 

a.  Editorial  changes.  Provisions  in 
those  Subchapters  that  provide  guidance 
for  development  of  permanent 
regulatory  programs  have  been  deleted. 
The  guidance  applicable  to  the 
development  of  a  Federal  Program  has 
been  incorporated  into  the  procedures 
and  standards  in  the  proposed  rules,  as 
appropriate.  Examples  of  such  deletions 
include  many  of  the  Parts  entitled 
“Scope,”  “Applicability,”  and 
“Responsibility.”  Such  Parts  were 
retained  where  they  contained  language 
critical  to  understanding  subsequent 
provisions.  In  addition,  other  minor 
language  changes  were  made  to  reflect 
the  program  for  the  State  of  Georgia  or 
to  identify  applicable  State  statutes  or 
regulations,  where  appropriate.  Changes 
of  this  type  are  not  substantive  and  no 
explanation  of  these  changes  is 
provided  below.  Provisions  in  those 
subchapters  that  apply  only  to  State 
programs  or  the  Federal  lands  program 
also  have  been  deleted. 

b.  Substantive  revisions  to  procedures 
or  standards.  Discussion  of  substantive 


Federal  Register  /  Vol.  45,  No.  180  /  Monday,  September  15,  1980  /  Proposed  Rules 


61127 


revisions  to  procedures  or  standards  is 
provided  below  to  enable  the  reviewer 
to  understand  the  rationale  behind  the 
proposed  provisions  and,  where 
appropriate,  alternatives  considered  by 
OSM  in  developing  the  proposed  rules. 
The  discussions  are  in  numerical  order 
and  under  the  program  subheadings. 

c.  Development  of  new  procedures  or 
standards.  Discussion  is  also  provided 
of  new  procedures  or  standards 
developed  by  OSM  to  exercise 
discretion  provided  in  the  national 
permanent  program  regulations  or  to 
make  provisions  of  the  program 
compatible  with  other  Federal  or  State 
statutes  or  regulations. 

The  numbering  system  of  the  national 
permanent  program  regulations  has 
been  incorporated  into  the  niunbering 
system  for  the  proposed  program. 
Program  elements  have  been 
categorized  under  headings  similar  to 
the  subchapter  titles.  Subchapter  T  in  30 
CFR  Chapter  VII  has  been  established  to 
include  regulatory  programs  by  State. 
Each  State  is  assigned  a  part  number. 
The  proposed  program  for  the  State  of 
Georgia  is  assigned  Part  910. 

In  addition  to  the  proposed  rules,  the 
Federal  regulatory  porgram  for  the  State 
of  Georgia  will  include  the  following 
provisions  of  30  CFR  Chapter  VII: 

30  CFR  Chapter  VII,  subchapter  P — 

Protection  of  employees 
30  CFR  Chapter  VII.  Part  70fr— 

Restriction  of  Financial  Interest  of 

Federal  Employees 

Those  provisions  have  been  fully 
promulgated  and  implemented  for 
application  to  all  regulatory  programs 
under  30  CFR  Chapter  VII.  They  will  not 
be  modified  for  application  in  any 
specific  State.  Therefore,  those 
provisions,  as  codified  in  30  CFR 
Chapter  VII,  are  part  of  the  Federal 
regulatory  program  for  the  State  of 
Georgia. 

On  Federal  lands  in  the  State  of 
Georgia,  the  permanent  regulatory 
program  will  consist  of  the  Federal  rules 
made  applicable  under  30  CFR  Chapter 
VII,  Subchapter  D,  Parts  740-745,  and 
Subchapter  F.  Part  761,  §§  761.11(b)(2) 
and  761.12(c),  and  Part  769.  The 
permanent  regulatory  program  becomes 
effective  in  Georgia  on  the  same  date 
the  Federal  program  becomes  effective. 

Comment  is  solicited  on  all  aspects  of 
the  proposed  rales  as  they  relate  to  the 
State  of  Georgia.  Written  and  oral 
public  comments  should  be  as  specific 
as  possible.  The  Office  will  appreciate 
all  comments,  but  those  most  useful  and 
likely  to  influence  decisions  on  the 
proposed  rules  will  be  those  which  refer 
to  source  material  which  provides  a 
basis  for  any  given  recommendation. 


Commenters  should  also  explain  the 
rationale  for  each  recommendation. 

Many  of  the  proposed  rules  are 
identical  to  the  provisions  of  the 
national  permanent  program  regulations. 
Comment  is  invited  on  the  applicability 
of  those  provisions  to  the  State  of 
Georgia  in  accordance  with  the 
requirements  of  30  CFR  736.22(a)(1), 
736.22(a)(3),  and  736.23(b)  as  described 
above. 

This  rulemaking  is  not  the  appropriate 
forum  for  seeking  changes  to  the 
national  permanent  program  regulations 
other  than  as  they  apply  to  the  State  of  « 
Georgia.  Should  a  reviewer  wish  to 
suggest  changes  to  the  national 
permanent  programs  regulations 
independent  of  the  proposed  program 
for  the  State  of  Georgia,  he  or  she  may 
nie  a  petition  with  the  Director  in 
accordance  with  the  requirements  of  30 
CFR  700.12  to  request  a  rulemaking  for 
the  issuance,  amendment,  or  repeal  of 
any  regulation  under  the  national 
permanent  program  regulations. 
Comments  submitted  that  are  not 
relevant  to  the  proposed  rulemaking  for 
the  State  of  Georgia  will  not  be  ' 
considered. 

Detailed  Discussion 
General 

Sections  910.701-4  through  910.701-12 
would  establish  the  same  provisions, 
where  applicable,  as  30  CFR  Chapter 
VII,  Subchapter  A,  General.  The 
following  substantive  revisions  have 
been  made: 

Section  910.701-4  provides  the 
Director  with  the  authorities  delegated 
by  the  Secretary  in  30  CFR  Part  736. 
Section  910.701-4  also  states  that  the 
Secretary  retains  certain  responsibilities 
and  that  the  Director  may  delegate 
certain  responsibilities  to  the  Regional 
Director  or  other  OSM  official. 
Delegations  of  responsibilities  by  the 
Director  would  be  made  through  the 
OSM  Directives  System  and  would  be 
available  for  public  review  at  the 
regional  office  and  the  Washington 
office. 

Section  910.701-5  would  contain  all 
applicable  difinitions  from  30  CFR  700.5 
and  701.5. 

The  Office  believes  it  necessary  to 
add  the  definition  of  "mining  activity 
phase"  to  facilitate  the  application  of 
§  910.778-17.  This  definition  recognizes 
each  mining  phase  to  insure  orderly 
mining  and  reclamation  operations. 

The  Office  modified  the  definition  of 
“steep  slope”  from  the  definition  in  30 
CFR  701.5  to  eliminate  the  language  that 
would  allow  the  regulatory  authority  to 
define  a  slope  of  less  than  20°  as  a  steep 
slope.  The  Office  feels  that  the  new 


definition  will  add  consistency  in  the 
regulations  with  other  States  in  the 
Southeast.  None  of  the  other  States  in 
the  Southeast  with  topographic  and 
geomorphic  features  similar  to  those 
found  in  the  Georgia  coal  region  treates 
lesser  slopes  as  "steep  slopes"  for 
purposes  of  the  Federal  Surface  Mining 
Act.  The  Office  has  found  no  reason  to 
define  “steep  slope”  different  from  the 
other  Southeastern  States. 

Section  910.701-14(a)  would  require 
that  the  Office  make  records  locally 
available  to  the  public  at  the  county 
courthouse.  This  requirement  is 
contingent  on  whether  the  county  will 
agree  to  file  the  records.  OSM  requests 
suggestions  in  the  case  that  an 
agreement  cannot  be  reached.  This 
requirement  applies  also  to  §  §  910.776- 
11(d).  910.776-12(b)(l),  910.776-17(a). 
910.782-20,  910.786-ll(d)(l).  and 
910.786-13(b)(2). 

Section  910.701-16  would  establish 
that  the  Federal  program  for  the  State  of 
Georgia  would  be  terminated,  as 
established  in  30  CFR  736.16,  upon 
approval  of  a  State  program  in 
accordance  with  the  requirements  of  30 
CFR  Chapter  VII,  Subchapter  C. 

Areas  Unsuitable  for  Mining 

Subparts  910.761  through  910.764 
would  establish  the  same  provisions, 
where  applicable,  as  30  CFR  Chapter 
VII,  Subchapter  F,  Areas  Unsuitable  for 
Mining.  The  following  substantive 
revisions  have  been  made: 

Section  910.764-3  would  establish  the 
effective  date  for  implementing  the 
petition  process  for  designating  lands 
unsuitable  for  surface  coal  mining  or 
terminating  designations.  The  effective 
date  for  the  petition  process  would  be 
one  year  after  Part  910  is  effective  in 
accordance  with  the  requirements  of 
section  504(a)  of  the  Act  and  30  CFR 
765.13. 

A  phrase  has  been  added  in  §  910.764- 
19(b)  to  assure  that  the  Georgia 
Department  of  Natural  Resources  is 
notifred  of  areas  designated  unsuitable 
or  for  which  designations  have  been 
terminated.  This  notification  will  be 
provided  as  a  courtesy  since  that  agency 
regulates  aspects  of  surface  coal  mining 
operations  through  its  responsibilities 
under  the  Georgia  Water  Quality 
Control  Act,  the  Georgia  Air  Quality 
Act,  the  Georgia  Safe  Dams  Act  and 
other  Georgia  statutes  listed  in 
§  910.770-12  of  these  proposed  rules. 

Permits  and  Coal  Exploration  Approvals 

Subparts  910.770  through  910.795 
would  establish  the  same  provisions, 
where  applicable,  as  30  C^  Chapter 
VII,  Subchapter  G,  Surface  Coal  Mining 
and  Reclamation  Operations  Permits 
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and  Coal  Exploration  Procedures 
Systems.  The  following  substantive 
revisions  have  been  made: 

In  §  910.770-12  the  Office  added  a  list 
of  the  Georgia  statutes  which  could 
affect  permit  issuance.  Ten  statutes  are 
administered  by  the  Georgia 
Department  of  Natural  Resources  and 
one  rule  is  administered  the  Georgia 
Safety  Fire  Commission.  The  Office  will 
coordinate  permit  issuance  with  these 
agencies  where  applicable. 

Under  §  910.771-21  (b)(1)  and  (b)(3),  a 
complete  application  for  a  permit  or 
application  for  a  revision  to  a  permit 
would  have  to  be  filed  at  least  12 
months  prior  to  the  date  on  which 
permit  issuance  is  desired.  The  12-month 
period  is  based  on  an  estimate  of  the 
maximum  time  it  would  take  the  Office 
to  process  the  application  and  comply 
with  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332),  the  Council 
on  Environmental  Quality  regulations 
(40  CFR  Parts  1500-1508,  43  FR  55978- 
56007,  November  29, 1978),  and  the 
Department  of  the  Intwior  regulations 
(516  DM  1-8,  45  FR  27541,  April  23. 1980). 
The  Office  is  required,  by  30  CFR 
736.22(a)(2),  to  include  in  a  Federal 
program  any  provisions  necessary  to 
implement  the  requirements  of  Federal 
laws  imposing  duties  upon  the 
Secretary. 

The  National  Environmental  Policy 
Act  (NEPA)  requires  a  detailed 
environmental  impact  statement  (EIS) 
for  major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment.  The  Office  cannot 
determine,  except  on  the  basis  of  a 
complete  permit  application,  whether  an 
EIS  will  be  required.  The  NEPA  EIS 
process,  including  public  participation 
requirements  and  coordination 
responsibilities,  takes  an  average  of  12 
months  to  complete.  The  12-month 
period  does  not  preclude  the  Office  from 
processing  applications  in  a  shorter  time 
period  if  it  determines  that  an  EIS  is  not 
required.  In  order  to  determine  whether 
an  EIS  would  be  required,  the  Office 
would  normally  prepare  an 
environmental  assessment  which  would 
result  in  either  a  decision  to  prepare  an 
EIS  or  in  a  finding  of  no  significant 
impact  (FONSI).  If  a  FONSI  results,  the 
permit  application  process  could  take  a 
considerably  shorter  time. 

The  Office  considered  the  alternative 
of  a  15-month  or  longer  period,  but 
rejected  it  as  being  unduly  burdensome 
to  impose  on  coal  operators  and  the 
industry.  The  Office  would  welcome 
suggestions  on  how  this  time  limit  can 
be  alternatively  established  and  the 
factors  which  should  be  considered. 

Under  §  910.771-21(b)(2),  an 
application  for  permit  renewals  would 


have  to  be  filed  at  least  120  days  before 
the  expiration  of  the  original  permit,  as 
expressly  provided  by  Section  506  of  the 

Under  §  910.771-21(b)(3),  an 
application  for  a  revision  to  a  permit 
would  have  to  be  filed  at  least  six 
months  before  the  expected  revision 
would  be  needed.  The  six  month  period 
is  based  on  an  estimate  of  the  average 
time  it  would  take  the  Office  to  process 
an  application  for  a  revision.  This  six 
month  estimate  does  not  preclude  the 
office  from  processing  applications  in  a 
shorter  period. 

The  Office  also  considered  two 
alternatives  of  shorter  and  longer 
periods.  A  90-day  period  was  rejected  as 
not  allowing  enough  time  to  assure 
meeting  the  procedural  requirements, 
including  public  participation,  mandated 
by  the  Act,  An  eight  month  alternative, 
although  sufficient  to  ensure  compliance 
with  processing  requirements,  was 
rejected  as  imposing  too  long  a  time 
period  on  operators  and  the  coal 
industry. 

Under  §  910.771-21(b)(4),  an 
application  for  a  new  permit  required  for 
a  person  succeeding  by  transfer,  sale,  or 
assignment  of  rights  granted  imder  a 
permit  shall  be  filed  with  the  Office  not 
later  than  30  days  after  that  succession 
is  approved,  as  expressly  provided  for 
by  Section  506(b)  of  the  Act. 

It  is  proposed  that  §  910.771  of  the 
Federal  program  include  a  new 
provision,  §  910.771-22,  which  would  set 
forth  a  reasonable  time  limit  in  which 
the  Office  must  notify  the  applicant  of 
the  completeness  or  incompleteness  of 
the  permit  application. 

Complete  applications  are  required 
throughout  the  permanent  regulatory 
program.  The  Office  may  reject  a 
flagrantly  deficient  application  by 
notifying  the  applicant  of  the  findings  or 
the  C3ffice  may  request  that  specific 
additional  information  be  submitted  by 
a  given  date.  The  applicant  will  also  file 
the  public  notice  as  required  by 
§  910.786-ll(a). 

A  determination  of  completeness  or 
incompleteness  is  a  necessary  step  in 
the  permit  application  process.  A  permit 
application  may  only  be  properly 
reviewed  for  technical  adequacy  when 
the  required  information  has  been 
submitted. 

By  adding  a  new  section,  the  Office  is 
attempting  to  clarify  the  time  limits  of 
determining  completeness.  This 
amendment  is  intended  to  help  expedite 
the  permitting  process.  The  Office  is 
inviting  comments  on  this  approach. 

OSM  proposes  that  a  time  limit  be  set 
for  an  applicant  for  a  permit  to  be 
notified  of  the  completeness  or 
incompleteness  of  the  permit 


application.  The  permanent  regulatory 
program  does  not  explicitly  provide  a 
minimum  or  maximum  time  limit  within 
which  a  finding  of  completeness  must  be 
transmitted  to  the  permit  applicant.  It  is 
proposed  that  a  time  limit  be  specified 
for  the  applicant  to  be  notified  of  the 
determination  of  completeness  or 
incompleteness,  in  whole  or  in  part,  of 
the  permit  application. 

It  is  proposed  that  the  specific  time 
limit  be  determined  on  a  State-specific 
basis  depending  upon  the  size  of  the 
State  and  the  number  of  mines  within 
that  State.  In  the  case  of  the  Federal 
program  in  Georgia,  it  is  proposed  that  a 
60-day  limit  be  specified.  In  Federal 
program  states  with  larger  mines,  a 
longer  time  limit  may  be  required.  This 
determination  would  be  made  on  a 
State-specific  basis. 

It  is  proposed  that  within  60  days  of 
receipt  of  the  permit  application,  the 
Office  must  notify  the  applicant,  in 
writing,  of  the  completeness  and 
acceptability  for  further  review  of  the 
application.  The  mining  and  reclamation 
plans  which  are  included  as  part  of  the 
application  are  lengthy  and  technically 
complex  documents,  and  the  reviews 
must  be  thorough  to  assure  adequacy. 
The  detailed  technical  review  of  the 
permit  application  cannot  begin  without 
having  all  of  the  required  data,  due  to 
the  interrelated  nature  of  the  material  to 
be  reviewed. 

Sixty  days  was  selected  as  a 
reasonable  length  of  time  to  determine 
completeness  after  consideration  of 
several  alternatives.  Thirty  days  was 
considered  and  rejected  as  too  short  a 
time  to  assure  a  complete  review  of  the 
application  submitted.  Many 
applications  are  lengthy  and  all  are 
technically  complex.  In  a  case  when 
several  applications  are  submitted 
simultaneously,  30  days  may  be 
inadequate  to  assure  that  a 
determination  of  completeness  could  be 
made  on  all  submissions. 

One  hundred  days  was  considered  as 
another  alternative  for  the  time  limit  on 
notification  of  completeness.  This  period 
was  rejected  as  being  unreasonbly  long 
for  the  size  of  the  Federal  program  in 
Georgia.  The  entire  permit  application 
process  would  be  extended  to  an 
unnecessarily  lengthy  process  and  this 
would  impose  an  unfair  burden  on  the 
coal  operators. 

By  proposing  60  days  for  the 
determination  of  completeness,  enough 
time  will  be  allowed  for  a  thorough 
review  and  determination  of 
completeness  while  not  imposing  the 
imnecessary  burden  on  the  coal 
operators.  Of  course,  OSM  may 
determine  an  application  complete  or 
incomplete  within  a  shorter  period  of 
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time  if  possible,  but  would  be  bound  to 
complete  the  review  within  60  days.  By 
allowing  60  days  for  the  determination 
of  completeness,  enough  time  will  be 
allowed  for  a  thorough  review  and 
determination  while  not  imposing  the 
unnecessary  burden  on  the  operator  of 
extending  the  permit  application  process 
unreasonably.  OSM  invites  comments 
on  this  time  period. 

In  Subpart  910.771-23,  the  Office 
eliminated  language  providing  the 
option  of  requiring  a  scale  larger  than 
1:24,000  for  areas  adjacent  to  the  permit. 
There  are  no  physical  characteristics  in 
the  Georgia  coalfield  area  which  require 

Q  Ifircioi*  Qr*alo 

Under  30  CFH  771.25,  the  Office  is 
required  to  establish  a  permit  fee.  The 
Office  is  considering  the  permit  fee  and 
implementing  procedures  through  a 
separate  rulemaking  procedure.  The 
proposed  rules  are  expected  to  be 
published  in  the  Federal  Register  by  late 
summer,  1980.  The  Georgia  regulations 
will  incorporate  that  permit  fee,  after  it 
is  established  through  the  separate 
rulemaking  procedures  and  before  this 
Federal  program  is  effective. 

Under  §  910.776-12(b)(l),  within  a 
week  after  the  Office  has  determined 
the  application  for  approval  or 
disapproval  for  coal  exploration  to  be 
complete,  the  applicant  must  post  a 
public  notice  of  the  filing  of  the 
application.  This  section  is  designed  to 
implement  Sections  102(i)  and  517  of  the 
Act  by  providing  for  fully  informed 
decisions  on  applications  by  the  Office. 
The  Office  has  proposed  this  time  period 
based  on  recognition  that  until  the 
application  is  determined  to  be 
complete,  it  can  be  changed  by 
submission  of  additional  information  by 
the  applicant.  Once  the  application  is 
determined  to  be  complete,  public  notice 
should  be  afforded  as  soon  as 
practicable. 

Under  §  910.776-12(b)(3),  any  person 
with  an  interest  which  is  or  may  be 
adversely  affected  by  a  coal  exploration 
activity  may  file  written  comments  on 
the  application  within  15  days  after  the 
posting  of  the  public  notice.  The  Office 
considered  shorter  and  longer  periods 
for  submission  of-comments.  A  shorter 
period  (ten  days)  would  not  allow 
sufficient  public  notice  to  comply  with 
statutory  mandates.  A  longer  period  (30 
days)  would  burden  the  processing  of 
the  application  and  would  probably  not 
result  in  any  additional  comments  from 
those  likely  to  be  affected. 

Under  §  910.776-13(a),  the  Office  will 
normally  act  on  a  completed  application 
for  approval  or  disapproval  of 
exploration  of  more  than  250  tons  within 
60  days.  This  period  is  based  on  an 
estimate  of  the  time  necessary  to 


determine  whether  the  operations  will 
comply  with  the  performance  standards 
of  §  910.815,  allow  public  participation, 
and  find  that  interests  covered  under  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et.  seq.),  the  National 
Historic  Preservation  Act  of  1966  (16 
U.S.C.  470),  and  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332)  will  be  adequately 
protected.  The  period  could  be 
lengthened  to  as  much  as  12  months  if 
the  Office  determines  that  a  longer 
period  is  necessary  to  comply  with 
statutory  requirements.  This  period  does 
not  preclude  the  Office  from  processing 
applications  in  much  shorter  time  if 
compliance  with  these  statutes  does  not 
require  preparation  of  an  environmental 
impact  statement,  extensive 
consultation  with  another  Federal 
agency,  or  any  other  time-consuming 
statutory  or  regulatory  requirement. 
Thus,  in  the  vast  majority  of  cases,  the 
Office  will  act  within  the  90  day 
requirement.  The  Office  considered 
establishing  a  shorter  time  period,  but 
felt  that  the  uncertainties  of  compliance 
with  statutory  requirements 
necessitated  providing  flexibility  in  the 
regulation.  A  longer  time  period,  while 
providing  the  Office  with  greater 
flexibility,  was  rejected  as  being  an 
unduly  long  time  to  impose  on  the 
applicant. 

In  Subparts  910.779-15  and  910.783-15 
the  Office  has  required  that  in  cases 
where  the  ground-water  resource  is 
significant  and  warrants  protection,  the 
minimum  data  collection  efforts  toward 
describing  aquifer  characteristics  shall 
consist  of  static  water-level 
measurements,  yield,  drawdown,  and 
specific  capacity.  Because  the  values  are 
influenced  by  precipitation,  rock  type 
and  fracture  systems,  it  is  important  that 
these  well  tests  be  performed  (1) 
seasonally  and  (2)  on  the  same  wells 
from  premining  through  reclamation. 

The  water  level  of  a  well  bailed  or 
pumped  at  a  constant  rate  will  drop 
rapidly  at  first  and  then  more  slowly  (A 
Practical  Handbook  for  Individual 
Water-Supply  Systems  in  West  Virginia 
by  Ronald  H.  Landers,  West  Virginia 
Geological  and  Economic  Survey,  1976). 
As  a  result,  specific  capacity,  or  the 
ratio  of  yield  to  drawdown,  may  vary 
with  the  duration  of  bailing  or  pumping. 
Therefore,  it  is  desirable  that  specific 
capacity  be  determined  at  “equilibrium” 
drawdown.  The  base-line  data  resulting 
from  this  kind  of  well  test  is  useful  for 
comparing  results  obtained  during  later 
tests  and  may  indicate  the  failure  of  the 
aquifer. 

The  Office  believes  that  these  tests 
provide  in  many  cases  an  economical 


and  efficient  means  of  achieving  the 
requirements  of  the  first  sentence  in 
§§  910.779-15(b)  and  910.783-15(b)  that 
“recharge,  storage,  and  discharge 
characteristics  of  aquifers”  be  described 
according  to  the  detail  required  by  the 
Office.  In  some  cases,  additional  tests 
may  be  required. 

Section  910.780-15  has  been  modified 
by  the  incorporation  of  Georgia  air 
quality  control  regulations. 

Section  910.780-21(c)  has  been 
modified  to  allow  discretion  in  setting 
the  parameters  for  hydrologic 
information  on  a  case-by-case  basis. 

The  Office  recognizes  that  hydrologic 
water-quality  impacts  historically 
associated  With  surface  mining  range 
over  a  broad  spectrum  of  problems,  but 
include  acidity,  dissolved  solids, 
sedimentation,  trace  metal,  and 
biological  degradation.  These  and  other 
problems  may  occur  singly  or  in  various 
combinations  at  a  given  site,  whereas 
they  all  may  be  absent  at  an  adjacent 
site.  Because  of  this  variable  geographic 
distribution  of  water-quality  impacts 
within  relatively  small  areas,  the  Office 
has  decided  to  leave  the  choice  of  “other 
parameters”  to  be  decided  on  a  case-by¬ 
case  basis.  It  is  believed  that  the 
mandatory  parameters,  local  conditions, 
and  the  assessment  of  existing  data  will 
suffice  for  intelligently  selecting 
additional  parameters  if  needed.  {Water 
Resources  Data  for  West  Virginia, 

Water  Year  1977, 1978, 1979,  U.S. 
Geological  Survey:  Water  Resources  of 
the  Coal  River  Basin,  West  Virginia, 
West  Virginia  Geological  and  Economic 
Survey,  River  Basin  Bulletin  5  by  ].  S. 
Bader  and ).  L  Chisholm.) 

Sections  910.783-18, 910.783-19, 
910.783-25,  910.784-14(c),  910.784-26 
were  modified  in  the  same  manner  as 
their  counterparts  in  the  sections  for 
surface  mining,  910.779-18, 910.779-19, 
910.779-25,  910.780-21(c)  and  910.780-15 
respectively. 

The  Office  proposes  under  §  910.786- 
11(a)  that  the  applicant  not  be  required 
to  file  a  newspaper  notice  of  the  filing  of 
the  application  until  the  permit  is 
determined  complete.  In  that  way  the 
public  review  process  will  begin  once  a 
complete  document  is  available  for 
review.  The  process,  when  combined 
with  the  proposed  maximum  six  month 
processing  procedures  for  a  permit  not 
requiring  an  Environmental  Impact 
Statement,  would  enable  the  Office  to 
move  quicker  in  processing  than  it  could 
with  an  incomplete  application.  Also, 
the  process  would  not  require 
republishing  the  notice  and  opening  the 
review  process  for  public  comment  for 
new  material  since  the  material  would 
be  complete.  OSM  invites  comments  on 
this  process. 
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Under  §  910.786-12(b),  written 
comments  on  permit  applications  may 
be  submitted  by  the  public  entities 
notified  under  §  910.786-ll(b)  and  (c) 
within  30  days  of  the  receipt  of  written 
notification  of  the  availability  of  a 
complete  permit  application.  This 
section  is  proposed  primarily  to 
implement  the  provisions  of  Section 
513(a)  of  the  Act  which  require  that 
local  governmental  bodies  be  notified 
and  given  an  opportunity  to  comment  on 
permit  applications  which  may  impact 
the  environment  within  their  area  of 
responsibility.  The  Office  has  proposed 
a  30-day  comment  period  as  reasonable 
for  public  entities  to  comment  on  permit 
applications  and  as  consistent  with  the 
30-day  periods  established  in 
§§  910.786-13(a)  and  910.786-14(a).  The 
Office  rejected  a  shorter  period  as 
insufficient  to  allow  public  entities  time 
to  prepare  comments  on  permit 
applications  which  are  often  lengthy  and 
complex.  The  alternative  of  a  longer 
period  was  considered,  but  refected  as 
unduly  lengthening  the  permit 
application  process. 

Section  910.786-14(b)  has  been 
modified  to  define  a  reasonable  time  to 
convene  an  informal  conference  as 
*  *  *  within  30  days  following  the 
receipt  of  the  request.”  This  period 
appears  to  be  reasonable  for  all  parties 
to  prepare  arguments  to  discuss  the 
adverse  impacts  of  the  issuance  of  the 
permit.  A  30-day  period  is  used 
throughout  this  document  and  is 
determined  to  be  a  reasonable  time. 

Under  §  910.786-15(a),  information 
contained  in  permit  applications  on  file 
with  the  Office  is  to  be  open  on  written 
request  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:30  p.m., 
Monday  through  Fridays,  except 
holidays.  The  Office  considers  that  this 
period  will  afford  the  public  a 
reasonable  opportunity  for  access  to 
these  materials,  as  required  by  Section 
517(f)  of  the  Act. 

Under  §  910.786-23(b)(2)(ii),  the  Office 
will  approve  or  deny  a  complete 
application  in  accordance  with 
§  910.771-21  (b)(1).  The  basis  and 
purpose  of  this  Section  is  identical  to 
that  of  §  910.771-21  and  the  reader  is 
referred  to  the  preamble  to  that  Section. 

Under  §  910.786-23(e)(l)(ii),  the  Office 
would  provide  a  copy  of  its  decision  to 
the  State  agency(ies)  with  responsibility 
for  administering  State  laws  or 
regulations  on  surface  mining.  Section 
514(b)  of  the  Act  requires  that  any  State 
or  local  government  agency  or  authority 
shall  have  the  right  to  file  comments  or 
objections  to  permit  applications.  The 
Office  believes  that  those  State  or  local 
agencies  should  be  informed  of  any 
decision  on  a  permit  application. 


Because  the  State  agency(ies)  may  have 
certain  enforcement  responsibilities 
under  State  law,  a  copy  of  the  permit 
will  be  made  available  as  necessary  to 
specific  State  offices. 

Section  910.788-12(a)(l)  includes 
parameters  for  determining  when  permit 
revisions  are  needed.  Changes  in  mining 
or  reclamation  operations  will 
periodically  require  a  revision  of  the 
permit.  Some  unforeseen  circumstances 
may  arise  in  mining,  such  as  running 
into  gas  pockets  in  deep  mining  which 
will  necessitate  a  move  to  another  mine 
within  the  permit  area,  and  a  permit 
revision  will  be  necessary.  The  permit 
revision  will  be  necessary  to  insure  that 
unique  environmental  situations  will  be 
properly  considered  as  they  were  when 
the  original  permit  was  issued. 

Under  §  910.788-18(b)(2),  any  person 
whose  interests  are  or  may  be  adversely 
affected  by  the  transfer,  assignment,  or 
sale  of  rights  may  submit  written 
comments  on  the  application  for 
approval  within  30  days  after  the  last 
day  of  the  newspaper  notice.  Section 
513(b)  of  the  Act  specifically  provides 
that  persons  having  an  interest  that  may 
be  adversely  affected  have  the  right  to 
file  written  comments  on  the  permit 
application.  The  30-day  period  is 
consistent  with  other  comment  periods 
established  in  §  §  910.78&-12,  910.786-13, 
and  910.786-14.  Thepffice  considered 
alternatives  of  shorter  and  longer 
periods  for  submission  of  comments.  A 
shorter  period  (15  days)  would  not  be 
sufficient  to  allow  for  informed 
comment,  while  a  longer  period  (45 
days)  unnecessarily  lengthens  the 
application  processing  time. 

In  Subpart  910.795,  the  terms  “off-site” 
and  “on-site”  have  been  changed  to 
"adjacent  area”  and  “permit  area,”  as 
appropriate,  to  be  consistent  with 
terminology  in  the  permanent  program 
regulations.  Inconsistency  in  these  terms 
occurred  because  the  small  operator 
assistance  program  regulations  (30  CFR 
Part  795)  were  promulgated  on 
December  13, 1977  (42  FR  62710-12),  and 
the  permanent  program  regulation 
definitions  (30  CFR  701.5)  were  not 
promulgated  until  March  13, 1979  (44  FR 
15312-15463). 

Bond  and  Insurance  Requirements 

Sections  910.800  through  910.808 
establish  the  same  provisions,  where 
applicable,  as  30  CFR  Chapter  VII, 
Subchapter  J,  Bond  and  Insurance 
Requirements  for  Surface  Coal  Mining 
and  Reclamation  Operations.  The 
following  substantive  revision  has  been 
made: 

Section  910.806-12  has  been  revised  to 
include  applicable  provisions  of  State 
requirements  on  surety  companies  (Ga 


Code  Ann  §  56-412)  and  letters  of  credit 
(Ga  Code  Ann  §  41A-1306, 1309). 

Performance  Standards 

Subparts  910.815  through  910.828 
establish  the  same  provisions,  where 
applicable,  as  30  CFR  Chapter  VII, 
Subchapter  K,  Permanent  Program 
Performance  Standards.  The  following 
substantive  revisions  have  ben  made: 

Language  in  30  CFR  Chapter  VII, 
Subchapter  K,  particularly  §  §  816.42  and 
817.42,  referring  to  compliance  with 
State  water  quality  standards  has  not 
been  changed.  The  Office  reviewed 
existing  Georgia  water  quality  control 
standards  (Chapter  391-3-6)  and 
determined  that  they  have  been 
approved  by  the  Environmental 
Protection  Agency  in  accordance  with 
the  Federal  Water  Pollution  Control  Act 
Amendments  of  1972.  Additionally, 
revisions  are  pending  that  will  result  in 
conformity  of  the  Georgia  standards  to 
those  of  the  Federal  Clean  Water  Act 
pursuant  to  EPA  new  source  standards 
(Section  306  of  the  Act).  In  view  of  the 
existing  Georgia  water  quality 
standards  and  proposed  revisions,  and 
because  the  Office  is  unaware  of  any 
regionally  significant  water  quality 
problems  in  the  Georgia  mining  area,  the 
Office  has  elected  to  set  forth  no 
additional  water  quality  standards. 

New  sections  have  been  added  as 
§§  910.816-49(a)(8)  and  910.817-49(a)(8). 
Pursuant  to  the  Georgia  Safe  Dams  Act 
of  1978  and  Rules  for  Dam  Safety 
(Chapter  391-3-8)  promulgated  by  the 
Georgia  Department  of  Natmal 
Resoiurces,  Environmental  Protection 
Division,  these  new  sections  require  that 
permits  for  permanent  impoundment  be 
obtained  from  the  Georgia 
Environmental  Protection  Division.  Such 
permits  are  not  required  for  temporary 
impoundments  as  the  Georgia  Safe  Dam 
Act  of  1978  specifically  exempts  from 
compliance  such  temporary  dams 
constructed  for  surface  mining  activities. 

Language  in  30  CFR  816.61  and  817.61 
requiring  compliance  with  all  applicable 
State  laws  in  the  use  of  explosives  has 
not  been  changed.  The  Office  has 
reviewed  the  rules  of  the  Georgia  Safety 
Fire  Commission,  Chapter  120-3-10, 
entitled  “Rules  and  Regulations  for 
Explosives  and  Blasting  Agents,”  and 
has  determined  that  these  rules 
essentially  deal  with  storage  and 
transportation  rather  than  use  of 
explosives.  Storage  and  transporation 
are  traditionally  considered  as  separate 
from  use,  and  Federal  agencies  other 
than  OSM,  such  as  the  Mine  Safety  and 
Health  Administration,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  and  the 
Department  of  Transportation,  have 
primary  regulatory  authority  over  these 
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subjects.  Therefore,  the  Office  has  not 
specifically  cited  Georgia  Chapter  120- 
3-16  in  §§  816.61  and  817.61. 

No  reference  to  a  State  agency 
concerned  with  the  safety  of  mine 
workers  appears  in  §  §  910.816-79  and 
818-15,  as  there  is  no  Georgia  State 
agency  specifically  responsible  for  the 
safety  of  mine  workers, 

A  reference  to  the  Georgia  Rules  and 
Regulations  for  Solid  Waste 
Management  (Chapter  391-3-4)  has 
been  incorporated  into  §  §  910.816-89 
and  910.817-89.  The  Office  has 
determined  that  surface  mining 
operations  in  Georgia  are  within  the 
purview  of  that  Act  and  therefore  cited 
it  in  these  regulations.  The  Georgia 
regulation  requires  permits  for  final 
disposal  and  establishes  operation 
standards  for  disposal  sites. 

The  Georgia  Rules  and  Regulations  on 
Air  Quality  (Chapter  391-3-1)  have  been 
cited  in  §  §  910.816-95  and  910.817-95. 
These  changes  are  discussed  in  the 
preamble  to  910.780-15. 

Language  in  30  CFR  910.816-112  and 
910.817-112  relating  to  meeting 
applicable  State  seed  or  introduced 
species  statutes  has  been  changed  to 
include  a  reference  to  the  noxious  weed 
species  set  out  in  the  Georgia  Seed  Laws 
and  Rules  and  Regulations.  The  Georgia 
Seed  Laws  and  Rules  and  Regulations 
are  not  otherwise  applicable  as  the 
statute  and  rules  regulate  the  marketing 
of  seeds  and  plants  rather  than  their 
use.  The  definition  of  “noxious  weeds” 
in  30  CFR  701.5  has  also  been  revised  to 
incorporate  this  list  of  noxious  weeds. 

Inspection  and  Enforcement 

Subparts  910.842  through  910.845 
establish  the  same  provisions,  where 
applicable,  as  30  CFR  Chapter  VII, 
Subchapter  L,  Permanent  Program 
Inspection  and  Enforcement  Procedures. 
The  following  substantive  revisions 
have  been  made: 

Language  has  been  added  to 
§§  910.842-16(b),  910.843-13(c),  and 
910.843-14(d)  which  would  assure  that 
the  Georgia  Department  of  Natural 
Resources  receives  copies  of  all  required 
records,  reports,  inspection  materials  or 
other  information,  including  copies  of 
show  cause  orders  and  notices  of 
violations.  This  would  be  a  courtesy  to 
the  State  agency  which  has 
responsibilities  for  regulating  certain 
aspects  of  coal  exploration  and  surface 
coal  mining  and  reclamation  operations 
under  the  Georgia  Water  Quality 
Control  Act,  Georgia  Air  Quality  Act 
and  other  statutes  listed  in  30  CFR 
910.770-12.  OSM  considered  not 
notifying  the  State  agency,  but  felt  that 
the  State  would  not  be  recognized  as  an 
interested  party  in  enforcement  actions 


taken  against  surface  mines  within  its 
jurisdiction  if  copies  were  not  provided. 
OSM  also  considered  providing  the 
State  with  copies  of  only  speciHc 
enforcement  actions  but  felt  that  any 
separation  would  be  artificial  and  would 
not  recognize  the  State  as  an  interested 
party. 

In  drafting  the  Georgia  program 
provisions  on  inspection  and 
enforcement,  OSM  is  considering 
making  additional  changes  in  the 
permanent  program  rules.  These 
changes  are  primarily  being  considered 
in  order  to  clarify  ambiguities  or  to 
implement  OSM  policies  in  the  rules. 
Public  comment  is  invited  on  the 
following  nine  additional  modifications 
under  consideration. 

1.  §  910.842-15  Review  of  Decision 
Not  to  Inspect  or  Enforce  [Citizen 
Complaints). 

As  a  matter  of  policy,  OSM  has 
agreed  in  the  interim  program  to  provide 
interested  persons  with  the  right  to 
appeal  adverse  decisions  to  the  Board  in 
accordance  with  43  CFR  4.1280.  This 
policy  would  be  incorporated  in  the 
regulation  by  adding  the  following 
sentence  at  the  end  of  (b):  “Any  decision 
issued  under  this  subsection  shall 
specifically  provide  interested  persons 
with  the  right  of  appeal  to  the  Interior 
Board  of  Surface  Mining  and 
Reclamation  Appeals  in  accordance 
with  the  procedures  at  43  CFR  Part  4.” 

2.  §  910.843-12  Notices  of  Violation. 

After  (b)(4)  add  in  a  separate 

paragraph: 

“Provided  however,  that  the  failme  of 
an  inspector  to  comply  with  these 
provisions  shall  not  be  used  as  a 
defense  to  the  fact  of  the  violation  if  the 
person  against  whom  the  violation  was 
issued  has  actual  notice  of  (1)  a  problem 
which  is  a  violation  of  the  Act  and,  (2) 
the  action  required  to  abate  the 
violation.” 

3.  §  910.843-13  Suspension  or 
Revocation  of  Permits. 

At  the  end  of  (b)  add  a  sentence 
requiring  a  written  decision  with  a  right 
of  appeal  to  the  Board  as  follows: 

Delete  last  sentence  and  add  the 
following: 

“The  basis  for  this  finding  shall  be 
made  in  writing  and  shall  provide 
interested  persons  with  the  right  of 
appeal  to  the  Interior  Board  of  Surface 
Mining  and  Reclamation  Appeals  in 
accordance  with  the  procedures  at  43 
CFR  Part  4.” 

4.  §  910.843-14(a)(l)  Determination 
of  Amount  of  Penalty. 

In  the  first  line  of  (a)(1)  insert  the 
phrase  “notice  at  the  site  of  the” 
between  the  words  “the”  and  “coal.” 

5.  §  910.843-15(e)  Assessment  of 
Separate  Violations  for  Each  Day. 


In  the  fourth  line  of  (e)  insert  the 
phrase  “other  than  the  person  or 
persons  involved  in  the  inspection 
which  led  to  the  issuance  of  the  notice 
or”  order  after  “representative  of  the 
Office.” 

6.  §  910.843-15(e)  Assessment  of 
Separate  Violations  for  Each  Day. 

Place  a  period  after  “expired”  and 
add  the  following  sentence: 

“Each  violation  shall  be  counted  for 
one  full  year  after  all  rights  to  appeal  the 
notice  or  order  have  expired.” 

7.  §  910.845-17  Procedures  for 
Assessment  of  Civil  Penalties. 

At  the  end  of  (b)  add  the  following 
sentence: 

“The  failure  of  the  Office  to  serve  the 
proposed  assessment  within  30  days 
shall  not  be  grounds  for  dismissal  of  the 
assessment  unless  the  person  against 
whom  the  proposed  penalty  has  been 
addressed  can  show  actual  prejudice  as 
a  result  of  the  delay  beyond  30  days.” 

8.  §  910.845-18  Procedures  for 
Assessment  Conference. 

(a)  At  the  end  of  (a)  add  the  following 
sentence: 

“The  Conference  Officer  shall  be  an 
employee  of  the  Office  not  involved  in 
the  inspection  which  resulted  in  the 
notice  or  order  at  issue.” 

(b)  At  the  end  of  (b)(1)  add  the 
following  sentence:  “TTie  failure  of  the 
Office  to  hold  a  conference  within  60 
days  from  the  date  the  proposed 
assessment  is  issued  shall  not  be 
grounds  for  dismissal  of  the  assessment 
unless  the  person  against  whom  the 
proposed  penalty  haS  been  issued  can 
show  actual  prejudice  as  a  result  of  the 
delay  beyond  60  days.” 

9.  The  regulations  do  not  incorporate 
any  procedures  to  insure  the 
implementation  of  Section  518(f).  OSM 
has  recently  promulgated  a  directive  on 
this  provision  that  might  be  useful  in 
establishing  standards  for  issuance  of 
Section  518(f)  penalties.  A  copy  of  this 
directive  is  available  at  the  location 
identified  above  under  “Address.”  OSM 
might  include  these  or  similar 
procedures  in  these  proposed  rules. 

Statement  of  Authorship 

The  proposed  rules  were  developed 
by  a  team  from  OSM  Region  II, 
Knoxville,  Tennessee.  Team  members 
were  Roger  Calhoun,  Team  Leader, 
State  Programs  Division;  Steve  Weber, 
Inspection  and  Enforcement  Division; 
Willis  Gainer,  Gary  Tucker,  Robert 
Stansfield,  and  James  Ellis,  Technical 
Services  Division. 

Dated:  September  3, 1980. 

Joan  M.  Davenport, 

Assistant  Secretary,  Energy  and  Materials. 

Part  910  is  added  to  read  as  follows: 
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PART  910— FEDERAL  REGULATORY 
PROGRAM  FOR  THE  STATE  OF 
GEORGIA 

General 

Subpart  910.701— General 

Sec. 

910.701- 1  Scope. 

010.701-3  Authority. 

910.701- 4  Responsibility. 

910.701- 5  Definitions. 

910.701- 11  Applicability. 

910.701- 12  Petitions  To  Initiate  Rulemaking. 

910.701- 13  Notice  of  Citizen  Suits. 

910.701- 14  Availability  of  Records. 

910.701- 15  Computation  of  Time. 

910.701- 16  Termination  of  Program. 

Subpart  910.707— Exemption  for  Coal 
Extraction  Incident  to  Government-lnanced 
Highway  or  Other  Construction 

910.707- 1  Scope. 

910.707- 5  Definitions. 

910.707- 11  Applicability. 

910.707- 12  Information  to  be  maintained  on 
the  site. 

Subpart  910.761— Areas  Designated  by  Act 
of  Congress 

910.761- 4  Responsibility. 

910.761- 5  Definitions. 

910.761- 11  Areas  where  mining  is 
prohibited  or  limited. 

910.761- 12  Procedures. 

Subpart  910.762— Criteria  for  Designating 
Areas  as  Unsuitable  for  Surface  Coal 
Mining  Operations 

910.761- 4  Responsibility. 

910.761- 5  Definitions. 

910.761- 11  Criteria  for  designating  lands 
unsuitable. 

910.761- 13  Land  exempt  from  designation  as 
unsuitable  for  surface  coal  mining 
operations. 

910.761- 14  Exploration  of  land  designated 
as  unsuitable  for  surface  coal  mining 
operations. 

Subpart  910.764— Process  for  Designating 
Areas  Unsuitable  for  Surface  Coal  Mining 
Operations 

910.761- 3  Authority. 

910.761- 13  Procedures:  Petitions. 

910.761- 15  Procedures:  Initial  processing, 
recordkeeping,  and  notification 
requirements. 

910.761- 17  Procedures:  Hearing 
requirements. 

910.761- 19  Procedures:  Decision. 

910.761- 23  Public  information. 

Surface  Coal  Mining  and  Reclamation 
Operations  Permits  and  Coal  Exploration 
System 

Subpart  910.770 — General  Requirements 
for  Permit  and  Expioratlon  Procedures 

910.770- 4  Responsibilites. 

910.770- 5  Definitions. 

910.770- 12  Coordination  with  requirements 
under  other  laws. 

Subpart  910.771— General  Requirements 
for  Permits  and  Permit  Appiications 

910.771- 11  General  requirements  for 
permits:  Operators. 
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•  910.771-13  Continued  operation  under 
interim  permits. 

910.771- 19  Compliance  with  permits. 

910.771- 21  Permit  application  filing 
deadlines. 

910.771- 22  Review  of  permit  application. 

910.771- 23  Permit  applications-^eneral 
requirements  for  format  and  contents. 

910.771- 25  Permit  fees.  [Reserved] 

910.771- 27  Verification  of  application. 
Subpart  910.776— General  Requirements 
for  Coal  Exploration 

910.776- 11  General  requirements: 
Exploration  of  less  than  250  tons. 

910.776- 12  General  requirements: 
Exploration  of  more  than  250  tons. 

910.776- 13  Applications:  Approval  or 
disapproval  of  exploration  of  more  than 
250  tons. 

910.776- 14  Applications:  Notice  and  hearing 
for  exploration  of  more  than  250  tons. 

910.776- 15  Coal  exploration  compliance 
duties. 

910.776- 17  Public  availability  of 
information. 

Subpart  910.778— Surface  Mining  Permit 
Applications— Minimum  Requirements  for 
Legal,  Financial,  Compliance,  and  Related 
Information 

910.778- 13  Identification  of  interests. 

910.776- 14  Compliance  information. 

910.778- 15  Right  of  entry  and  operation 
information. 

910.778- 16  Relationship  to  areas  designated 
unsuitable  for  mining. 

910.778- 17  Permit  term  information. 

910.778- 18  Personal  injury  and  property 
damage  insurance  information. 

910.778- 19  Identification  of  other  licenses 
and  permits. 

910.778- 20  IdentiHcation  of  location  of 
public  office  for  filing  of  application. 

910.778- 21  Newspaper  advertisement  and 
proof  of  publication. 

Subpart  910.779— Surface  Mining  Permit 
Applications— Minimum  Requirements  for 
Information  on  Environmental  Resources 

910.779- 11  General  requirements. 

910.779- ^12  General  environmental  resources 
information. 

910.779- 13  Description  of  hydrology  and 
geology:  General  requirements. 

910.779- 14  Geology  description. 

910.779- 15  Ground  water  information. 

910.779- 16  Surface  water  information. 

910.779- 17  Alternative  water  supply 
information. 

910.779- 18  Climatological  information. 

910.779- 19  Vegetation  information. 

910.779- 20  Fish  and  wildlife  resources 
information. 

910.779- 21  Soil  resources  information. 

910.779- 22  Land-use  information.  - 

910.779- 24  Maps:  General  requirements. 

910.779- 25  Cross  sections,  maps,  and  plans. 

910.779- 27  Prime  farmland  investigation. 

Subpart  910.780— Surface  Mining  Permit 
Applications— Minimum  Requirement  for 
Reciamation  and  Operation  Pian 

910.780- 11  Operation  plan:  General 
requirements. 

910.780- 12  Operation  plan:  Existing 
structures. 
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910.780- 13  Operation  pian:  Blasting. 

910.780- 14  Operation  plan:  Maps  and  plans. 

910.780- 15  Air  pollution  control  pian. 

910.780- 16  Fish  and  wildlife  plan. 

910.780- 18  Reclamation  plan:  General 
requirements. 

910.780- 21  Reclamation  plan:  Protection  of 
hydrologic  balance. 

910.780- 23  Reclamation  plan:  Postmining 
land  uses. 

910.780- 25  Reclamation  plan:  Ponds, 
impoundments,  banks,  dams,  and 
embankments. 

910.780- 27  Reclamation  plan:  Surface 
mining  near  underground  mining. 

910.780- 29  Diversions. 

910.780- 31  Protection  of  public  parks  and 
historic  places. 

910.780- 33  Relocation  or  use  of  public 
roads. 

610.780- 35  Disposal  of  excess  spoil. 

910.780- 37  Transportation  facilities. 

Subpart  910.782— Underground  Mining 
Permit  Applications— Minimum 
Requirements  for  Legal,  Financial, 
Compliance,  and  Related  Information 

910.782- 13  Identification  of  interests. 

910.782- 14  Compliance  information. 

910.782- 15  Right  of  entry  and  operation 
information. 

910.782- 16  Relationship  to  areas  designated 
unsuitable  for  mining. 

910.782- 17  Permit  term  information. 

910.782- 18  Personal  injury  and  property 
damage  insurance  information. 

910.782- 19  Identification  of  other  licenses 
and  permits. 

910.782- 20  Identification  of  location  of 
public  office  for  filing  of  application. 

910.782- 21  Newspaper  advertisement  and 
proof  of  publication. 

Subpart  910.783— Underground  Mining 
Permit  Applications— Minimum 
Requirements  for  Information  on 
Environmental  Resources 

910.783- 11  General  requirements. 

910.783- 12  General  environmental  resources 
information. 

910.783- 13  Description  of  hydrology  and 
geology:  General  requirements. 

910.783- 14  Geology  description. 

910.783- 15  Ground  water  information. 

910.783- 16  Surface  water  information. 

910.783- 17  Alternative  water  supply 
information. 

910.783- 18  Climatological  information. 

910.783- 19  Vegetation  information. 

910.783- 20  Fish  and  wildlife  resources 
information. 

910.783- 21  Soil  resources  information. 

910.783- 22  Land  use  information. 

910.783- 24  Maps:  General  requirements. 

910.783- 25  Cross  sections,  maps,  and  plans, 

910.783- 27  Prime  farmland  investigation. 
Subpart  910.784— Underground  Mining 
Permit  Applications— Minimum 
Requirements  for  Reclamation  and 
Operation 

Plan 

910.784- 11  Operation  plan:  General 
requirements. 

910.784- 12  Operation  plan:  Existing 
V  structures. 
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910.784- 13  Reclamation  plan:  General 
requirements. 

910.784- 14  Reclamation  plan:  Protection  of 
hydrologic  balance. 

910.78^15  Reclamation  plan:  Postmining 
land  uses. 

910.784- 16  Reclamation  plan;  Ponds, 
impoundments,  banks,  dams,  and 
embankments. 

910.784- 17  Protection  of  public  parks  and 
historic  places. 

910.784- 18  Relocation  or  use  of  public 
roads. 

910.784- 19  Underground  development 
waste. 

910.784- 20  Subsidence  control  plan. 

910.784- 21  Fish  and  wildlife  plan. 

910.784- 22  Diversions. 

910.784- 23  Maps  and  plans. 

910.784- 24  Transportation  facilities. 

910.784- 25  Return  of  coal  processing  waste 
to  abandoned  underground  workings. 

910.784- 26  Air  pollution  control  plan. 

Subpart  910.785— Requirements  for  Permits 
for  Special  Categories  of  Mining 

910.785- 13  Experimental  practices  mining. 

910.785- 14  Mountaintop  removal  mining. 

910.785- 15  Steep  slope  mining. 

910.785- 16  Permits  incorporating  variances 
from  approximate  original  contour 
restoration  requirements  for  steep  slope 
mining. 

910.785- 17  Prime  farmlands. 

910.785- 18  Variances  for  delay  in 
contemporaneous  reclamation 
requirement  in  combined  surface  and 
underground  mining  operations. 

910.785- 20  Augering. 

910.785- 21  Coal  processing  plants  or 
support  facilities  not  located  within  the 
permit  area  of  a  specified  mine. 

910.785- 22  In  situ  processing  activities. 

Subpart  910.786— Review,  Public 
Participation,  and  Approval  or  Disapproval 
of  Permit  Applications  and  Permit  Terms 
and  Conditions 

910.786- 5  Definitions. 

910.786- 11  Public  notices  of  filing  of  permit 
applications. 

910.786- 12  Opportunity  for  submission  of 
written  comments  on  permit 
applications. 

910.786- 13  Right  to  file  written  objections. 

910.786- 14  Informal  conferences. 

910.786- 15  Public  availability  of  information 
in  permit  applications  on  file  with  the 
Office. 

910.786- 17  Review  of  permit  applications. 

910.786- 19  Criteria  for  permit  approval  or 
denial. 

910.786- 21  Criteria  for  permit  approval  or 
denial;  Existing — structures. 

910.786- 23  Permit  approval  or  denial 
actions. 

910.786- 25  Permit  terms. 

910.786- 27  Conditions  of  permits:  General 
and  right  of  entry. 

910.786- 29  Conditions  of  permits: 
Environment,  public  health,  and  safety. 

Subpart  910.787— Administrative  and 
Judicial  Review  of  Decisions  on  Permit 
Applications 

910.787- 11  Administrative  review. 

910.787- 12  Judicial  review. 


Subpart  910.788— Permit  Reviews, 
Revisions,  and  Renewals,  and  Transfer, 
Sale,  and  Assignment  of  Rights  Granted 
Under  Permits 

Sec. 

910.788- 3  Responsibilities. 

910.788- 5  Definitions. 

910.788- 11  Review  of  outstanding  permits. 

910.788- 12  Permit  revisions. 

910.788- 13  Permit  renewals:  General 
requirements. 

910.786-14  Permit  renewals:  Completed 
applications. 

910.788- 15  Permit  renewals:  Terms. 

910.788- 16  Permit  renewals:  Approval  or 
denial. 

910.788- 17  Transfer,  assignment,  or  sale  of 
permit  rights:  General  requirements. 

910.788- 18  Transfer,  assignment,  or  sale  of 
permit  rights:  Obtaining  approval. 

910.788- 19  Requirements  for  new  permits 
for  persons  succeeding  to  rights  granted 
under  a  permit. 

Subpart  910.795— Small  Operator 
Assistance 

910.795- 1  Scope. 

910.795- 2  Objective. 

910.795- 3  Authority. 

910.795- 4  Responsibilities. 

910.795- 5  Definitions. 

910.795- 11  Small  operator  assistance 
program  initiation  procedures. 

910.795- 12  Program  services. 

910.795- 13  Eligibility  for  assistance. 

910.795- 14  Filing  for  assistance. 

910.795- 15  Application  approval,  and 
notice. 

910.795- 16  Data  requirements. 

910.795- 17  Qualified  laboratories. 

910.795- 18  Assistance  funding. 

910.795- 19  Applicant  liability. 

Bond  and  Insurance  Requirements 

Subpart  910.800— General  Requirements 
for  Bonding  of  Surface  Coal  Mining  and 
Reclamation  Operations 

910.800- 5  Definitions. 

910.800- 11  Requirement  to  file  a  bond. 

910.800- 12  Requirement  to  file  a  certificate 
of  liability  insurance. 

910.800- 13  Responsibilities. 

Subpart  910.801— Bonding  Requirements 
for  Underground  Coal  Mines,  Coal- 
Processing  Plants,  Associated  Structures, 
and  Other  Coat-Related  Long-Term 
Facilities  and  Structures 

910.801- 1  Scope. 

910.801- 4  Responsibilities. 

910.801- 11  Applicability. 

910.801- 12  Amount  of  bond  required. 

910.801- 13  Period  of  liability. 

910.801- 14  Form  of  bond. 

910.801- 15  Applicability  of  other  sections. 

910.801- 16  Subsidence  and  mine  drainage. 

910.801- 17  Bond  forfeiture. 

Subpart  910.805— Amount  and  Duration  of 
Performance  Bond 

910.805- 11  Determination  of  bond  amount. 

910.805- 12  Minimum  amount. 

910.805- 13  Period  of  liability. 

910.805- 14  Adjustment  of  amount. 


Subpart  910.806— Form,  Conditions,  and 

Terms  of  Performance  Bonds  and  Liability 

Insurance 

Sec. 

910.806- 11  Form  of  the  performance  bond. 

910.806- 12  Terms  and  conditions  of  the 
bond. 

910.806- 13  Escrow  bonding. 

910.806- 14  Self-bonding. 

910.806- 15  Replacement  of  bonds. 

910.806- 16  Terms  and  conditions  for 
liability  insurance. 

910.806- 17  Combined  surety/escrow 
bonding. 

Subpart  910.807— Procedures,  Criteria  and 

Schedule  for  Release  of  Performance  Bond 

910.807- 11  Procedures  for  seeking  release  of 
performance  bond. 

910.807- 12  Criteria  and  schedule  for  release 
of  performance  bond. 

Subpart  910.808— Performance  Bond 

Fortfeiture  Criteria  and  Procedures 

910.808- 11  General. 

910.808- 12  Procedures. 

910.808- 13  Criteria  for  forfeiture.  * 

910.808- 14  Determination  of  forfeiture 
amount. 

Subpart  910.815— Performance 

Standards— Coal  Exploration 

910.815- 11  General  responsibility  of  persons 
conducting  coal  exploration. 

910.815- 13  Required  documents. 

910.815- 15  Performance  standards  for  coal 
exploration. 

910.815- 17  Requirement  for  a  permit. 

Subpart  910.816— Performance 
Standards— Surface  Mining  Activities 

910.816- 11  Signs  and  markers. 

910.816- 13  Casing  and  sealing  of  drilled 
holes:  General  requirements. 

910.816- 14  Casing  and  sealing  of  drilled 
holes:  Temporary. 

910.816- 15  Casing  and  sealing  of  drilled 
holes:  Permanent. 

910.816- 21  Topsoil:  General  requirements. 

910.816- 22  Topsoil:  Removal. 

910.816- 23  Topsoil;  Storage. 

910.816- 24  Topsoil;  Redistribution. 

910.816- 25  Topsoil:  Nutrients  and  soil 
amendments. 

910.816- 41  Hydrologic  balance:  General 
requirements. 

910.816- 42  Hydrologic  balance;  Water 
quality  standards  and  effluent 
limitations. 

910.816- 43  Hydrologic  balance:  Diversion 
and  conveyance  of  overland  and  shallow 
ground  water  flows  and  ephemeral 
streams. 

910.816- 44  Hydrologic  balance:  Stream 
channel  diversions. 

910.816- 45  Hydrologic  balance:  Sediment 
control  measures. 

910.816- 46  Hydrologic  balance: 
Sedimentation  ponds. 

910.816- 47  Hydrologic  balance:  Discharge 
structures. 

910.816- 48  Hydrologic  balance:  Acid¬ 
forming  and  toxic-forming  spoil. 

910.816- 49  Hydrologic  balance;  Permanent 
and  temporary  impoundments. 

910.816- 50  Hydrologic  balance:  Ground 
water  protection. 
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910.816- 51  Hydrologic  balance:  Protection 
of  ground  water  recharge  capacity. 

910.816- 52  Hydrologic  balance;  Surface  and 
ground  water  monitoring. 

910.816- 53  Hydrologic  balance:  Transfer  of 
wells. 

910.816- 54  Hydrologic  balance:  Water  rights 
and  replacement. 

910.816- 55  Hydrologic  balance:  Discharge  of 
water  into  an  underground  mine. 

910.816- 56  Hydrologic  balance:  Postmining 
rehabilitation  of  sedimentation  ponds, 
diversions,  impoundments,  and  treatment 
facilities. 

910.816- 57  Hydrologic  balance:  Stream 
buffer  zones. 

910.816- 59  Coal  recovery. 

910.816- 61  Use  of  explosives:  General 
requirements. 

910.816- 62  Use  of  explosives:  Pre-blasting 
survey. 

910.816- 64  Use  of  explosives:  Public  notice 
of  blasting  schedule. 

910.816- 65  Use  of  explosives:  Surface 
blasting  requirements. 

910.816- 67  Use  of  explosives:  Seismograph 
measurements. 

910.816- 68  Use  of  explosives:  Records  of 
blasting  operations. 

910.816- 71  Disposal  of  excess  spoil;  General 
requirements. 

910.816- 72  Disposal  of  excess  spoil:  Valley 
fills. 

910.816- 73  Disposal  of  excess  spoil:  Head- 
of-hollow  fills. 

910.816- 74  Disposal  of  excess  spoil:  Durable 
rock  fills. 

910.816- 79  Protection  of  underground 
mining. 

910.816- 81  Coal  processing  waste  banks: 
General  requirements. 

910.816- 82  Coal  processing  waste  banks: 

Site  inspection. 

910.816- 83  Coal  processing  waste  banks: 
Water  control  measures. 

910.816- 85  Coal  processing  waste  banks: 
Construction  requirements. 

910.816- 86  Coal  processing  waste:  Burning. 

910.816- 87  Coal  processing  waste:  Burned 
waste  utilization. 

910.816- 88  Coal  processing  waste:  Return  to 
underground  workings. 

910.816- 89  Disposal  of  non-coal  wastes. 

910.816- 91  Coal  processing  waste;  Dams 
and  embankments:  General 
requirements. 

910.816- 92  Coal  processing  waste;  Dams 
and  embankments:  Site  preparation. 

910.816- 93  Coal  processing  waste;  Dams 
and  embankments:  Design  and 
construction. 

910.816- 95  Air  resources  protection. 
[Reserved] 

910.816- 97  Protection  of  fish,  wildlife,  and 
related  environmental  values. 

910.816- 99  Slides  and  other  damage. 

910.816- 100  Contemporaneous  reclamation. 

910.816- 101  Backfilling  and  grading;  Geheral 
requirements. 

910.616-102  Backfilling  and  grading:  General 
grading  requirements. 

910.816- 103  Backfilling  and  grading; 
Covering  coal  and  acid-  and  toxic¬ 
forming  materials. 

910.816- 104  Backfilling  and  grading:  Thin 
overburden. 


Sec.  ‘ 

910.816- 105  Backfilling  and  grading;  Thick 
overburden. 

910.816- 106  Regrading  or  stabilizing  rills 
and  gullies. 

910.816- 111  Revegetation:  General 
requirements. 

910.816- 112  Revegetation;  Use  of  introduced 
species. 

910.816- 113  Revegetation:  Timing. 

910.816- 114  Revegetation:  Mulching  and 
other  soil  stabilizing  practices. 

910.816- 115  Revegetation:  Grazing. 

910.816- 116  Revegetation;  Standards  for 
success. 

910.816- 117  Revegetaton:  Tree  and  shrub 
stocking  for  forest  land. 

910.816- 131  Gessation  of  operations: 
Temporary. 

910.816- 132  Cessation  of  operations: 
Permanent. 

910.816- 133  Postmining  land  use. 

910.816- 150  Roads;  Class  I:  General. 

910.816- 151  Roads;  Class  I:  Location. 

910.816- 152  Roads;  Class  I:  Design  and 
construction. 

910.816- 153  Roads;  Class  I:  Drainage. 

910.816- 154  Roads:  Class  I:  Surfacing. 

910.816- 155  Roads:  Class  I:  Maintenance. 

910.816- 156  Roads:  Class  I:  Restoration. 

910.816- 160  Roads:  Class  II;  General. 

910.816- 161  Roads:  Glass  II;  Location. 

910.816- 162  Roads:  Class  II:  Design  and 
construction. 

910.816- 163  Roads;  Class  II:  Drainage. 

910.816- 164  Roads:  Class  II;  Surfacing. 

910.816- 165  Roads:  Class  II:  Maintenance. 

910.816- 166  Roads;  Class  II:  Restoration. 

910.816- 170  Roads:  Class  III;  General. 

910.816- 171  Roads:  Class  III;  Location. 

910.816- 172  Roads;  Class  III:  Design  and 
construction. 

910.816- 173  Roads:  Class  III:  Drainage. 

910.816- 174  Roads:  Class  III:  Surfacing. 

910.816- 175  Roads:  Class  III;  Maintenance. 

910.816- 176  Roads:  Class  III;  Restoration. 

910.816- 180  Other  transportation  facilities. 

910.816- 181  Support  facilities  and  utility 
installations. 

910.816- 200  Interpretative  rules  related  to 
general  performance  standard. 

Subpart  910.817— Performance 

Standards— Underground  Mining  Activities 

910.817- 11  Signs  and  markers. 

910.817- 13  Casing  and  sealing  of  exposed 
underground  openings;  General 
requirements. 

910.817- 14  Casing  and  sealing  of 
underground  openings;  Temporary. 

910.817- 15  Casing  and  sealing  of 
underground  openings:  Permanent. 

910.817- 21  Topsoil:  General  requirements. 

910.817- 22  Topsoil:  Removal. 

910.817- 23  Topsoil:  Storage. 

910.817- 24  Topsoil:  Redistribution. 

910.817- 25  Topsoil:  Nutrients  and  soil 
amendments. 

910.817- 41  Hydrologic  balance:  General 
requirements. 

910.817- 42  Hydrologic  balance:  Water 
quality  standards  and  effluent 
limitations. 

910.817- 43  Hydrologic  balance:  Diversions 
and  conveyance  of  overland  flow  and 
shallow  ground  water  flow. 

910.817- 44  Hydrologic  balance:  Stream 
channel  diversions. 
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910.817- 45  Hydrologic  balance:  Sediment 
control  measures. 

910.817- 46  Hydrologic  balance; 
Sedimentation  ponds. 

910.817- 47  Hydrologic  balance:  Discharge 
structures. 

910.817- 48  Hydrologic  balance:  Acid¬ 
forming  and  toxic-forming  materials. 

910.817- 49  Hydrologic  balance:  Permanent 
and  temporary  impoundments. 

910.817- 50  Hydrologic  balance: 

Underground  mine  entry  and  access 
discharges. 

910.817- 52  Hydrologic  balance:  Surface  and 
ground  water  monitoring. 

910.817- 53  Hydrologic  balance:  Transfer  of 
wells. 

910.817- 54  [Reserved] 

910.817- 55  Hydrologic  balance;  Discharge  of 
water  into  an  underground  mine. 

910.817- 56  Hydrologic  balance:  Postmining 
rehabilitation  of  sedimentation  ponds, 
diversions,  impoundments,  and  treatment 
facilities. 

910.817- 57  Hydrologic  balance:  Stream 
buffer  zones. 

910.817- 59  Coal  recovery. 

910.817- 61  Use  of  explosives;  General 
requirements. 

910.817- 62  Use  of  explosives:  Preblasting 
survey. 

910.817- 65  Use  of  explosives;  Surface 
blasting  requirements. 

910.817- 67  Use  of  explosives: 

Seismographic  measurements. 

910.817- 68  Use  of  explosives:  Records  of 
blasting  operations. 

910.817- 71  Disposal  of  underground 
development  waste  and  excess  spoil: 
General  requirements. 

910.817- 72  Disposal  of  underground 
development  waste  and  excess  spoil: 
Valley  fills. 

910.817- 73  Disposal  of  underground 
development  waste  and  excess  spoil: 
Head-of-hollow  fills. 

910.817- 74  Disposal  of  underground 
development  waste  and  excess  spoil: 
Durable  rock  fills. 

910.817- 81  Coal  processing  waste:  General 
requirements. 

910.817- 82  Coal  processing  waste  banks: 
Site  inspection. 

910.817- 83  Coal  processing  waste  banks: 
Water  control  measures. 

910.817- 85  Coal  processing  waste  banks: 
Construction  requirements. 

910.817- 86  Coal  processing  waste;  Burning. 

910.817- 87  Coal  processing  waste:  Burned 
waste  utilization. 

910.817- 88  Coal  processing  waste:  Return  to 
underground  workings. 

910.817- 89  Disposal  of  non-coal  wastes. 

910.817- 91  Coal  processing  waste:  Dams 
and  embankments:  General 
requirements. 

910.817- 92  Coal  processing  waste:  Dams 
and  embankments:  Site  preparation. 

910.817- 93  Coal  processing  waste:  Dams 
and  embankments:  Design  and 
construction. 

910.817- 95  Air  resources  protection. 
[Reserved] 

910.817- 97  Protection  of  fish,  wildlife  and 
related  environmental  values. 

910.817- 99  Slides  and  other  damage. 


Federal  Register  /  Vol.  45,  No.  180  /  Monday,  September  15,  1980  /  Proposed  Rules 


61135 


Sec. 

910.817- 100  Contemporaneous  reclamation. 

910.817- 101  Backfilling  and  grading:  General 
requirements. 

910.817- 102  Backfilling  and  grading;  General 
grading  requirements. 

910.817- 103  Backfilling  and  grading; 

Covering  coal  and  acid-  and  toxic¬ 
forming  materials. 

910.817- 106  Regrading  or  stabilizing  rills 
and  gullies. 

910.817- 111  Revegetation:  General 
requirements. 

910.817- 112  Revegetation:  Use  of  introduced 
species. 

910.817- 113  Revegetation:  Timing. 

910.817- 114  Revegetation:  Mulching  and 
other  soil  stabilizing  practices. 

910.817- 115  Revegetation:  Grazing. 

910.817- 116  Revegetation:  Standards  for 
success. 

910.817- 117  Revegetation:  Tree  and  shrub 
stocking  for  forest  land. 

910.817- 121  Subsistence  control;  General 
requirements. 

910.817- 122  Subsistence  control;  Public 
notice. 

910.817- 124  Subsistence  control;  Surface 
owner  protection. 

910.817- 126  Subsistence  control:  Buffer 
zones. 

910.817- 131  Cessation  of  operations: 
Temporary. 

910.817- 132  Cessation  of  operations: 
Permanent. 

910.817- 133  Postmining  land  use. 

910.817- 150  Roads:  Class  I;  General. 

910.817- 151  Roads:  Class  I;  Location. 

910.817- 152  Roads:  Class  I:  Design  and 
construction. 

910.817- 153  Roads:  Class  I:  Drainage. 

910.817- 154  Roads:  Class  I:  Surfacing. 

910.817- 155  Roads:  Class  1:  Maintenance. 

910.817- 156  Roads:  Class  I:  Restoration. 

910.817- 160  Roads:  Class  II;  General. 

910.817- 161  Roads:  Class  II:  Location. 

910.817- 162  Roads:  Class  II:  Design  and 
construction. 

910.817- 163  Roads:  Class  II;  Drainage. 

910.817- 164  Roads;  Class  II:  Surfacing. 

910.817- 165  Roads;  Class  II:  Maintenance. 

910.817- 166  Roads:  Class  II:  Restoration. 

910.817- 170  Roads:  Class  III;  General. 

910.817- 171  Roads;  Class  III:  Location. 

910.817- 172  Roads:  Class  III;  Design  and 
construction. 

910.817- 173  Roads:  Class  III:  Drainage. 

910.817- 174  Roads:  Class  III:  Surfacing. 

910.817- 175  Roads:  Class  III:  Maintenance. 

910.817- 176  Roads;  Class  III:  Restoration. 

910.817- 180  Other  transportation  facilities. 

910.817- 181  Support  facilities  and  utility 
installations. 

910.817- 200  Interpretative  rules  related  to 
general  performance  standards. 

Subpart  910.818— Special  Performance 
Standards— Concurrent  Surface  and 

Underground  Mining 

910.818- 4  Responsibilities. 

910.818- 11  Applicability. 

910.818- 13  Compliance  with  variance  terms. 

910.818- 15  Additional  performance 
standards. 


Sec. 

Subpart  910.819— Special  Performance 
Standards— Auger  Mining 

910.819-11  Auger  mining;  Additional 
Performance  Standards. 

Subpart  910.823— Special  Performance 
Standards— Operations  on  Prime  Farmland 
[Reserved] 

Subpart  910.824— Special  Performance 
Standards— Mountaintop  Removal 

910.824-11  Mountaintop  removal: 
Performance  standards. 

Subpart  826— Special  Performance 
Standards— Operations  on  Steep  Slopes 

910.826- 11  Applicability. 

910.826- 12  Steep  slopes:  Performance 
standards. 

910.826- 15  Steep  slopes:  Limited  variances. 

910.826- 16  Steep  slopes:  Multiple  seam. 

Subpart  910.827— Special  Performance 
Standards— Coal  Processing  Plants  and 
Support  Facilities  Not  Located  at  or  Near 
the  Minesite  or  Not  Within  the  Permit  Area 
for  a  Mine 

910.827- 11  Applicability. 

910.827- 12  Coal  processing  plants: 
Performance  standards. 

Subpart  910.828— Special  Performance 
Standards— In  Situ  Processing 

910.828- 11  In  situ  processing:  Performance 
standards. 

910.828- 12  In  situ  processing:  Monitoring. 
Inspection  and  Enforcement  Procedures 
Subpart  910.842— Federal  Inspections 

910.842- 11  Federal  inspections. 

910.842- 12  Citizens’  requests  for  Federal 
inspections. 

910.842- 13  Right  of  entry. 

910.842- 14  Review  of  adequacy  and 
completeness  of  inspections. 

910.842- 15  Review  of  decision  not  to  inspect 
or  enforce. 

910.842- 16  Availability  uf  records. 

Subpart  910.843— Federal  Enforcement 

910.843- 11  Cessation  orders. 

910.843- 12  Notices  of  violation. 

910.843- 13  Suspension  or  revocation  of 
permits. 

910.843- 14  Service  of  notice  of  violation  and 
cessation  orders. 

910.843- 15  Informal  public  hearing. 

910.843- 16  Formal  review  of  citations. 

910.843- 17  Lack  of  information. 

910.843- 18  Inability  to  comply. 

910.843- 19  Injunctive  relief. 

Subpart  910.845— Civil  Penalties 

910.845- 11  How  assessments  are  made. 

910.845- 12  When  penalty  will  be  assessed. 

910.845- 13  Point  system  for  penalties. 

910.845- 14  Determination  of  amount  of 
penalty. 

910.845- 15  Assessment  of  separate 
violations  for  each  day. 

910.845- 16  Waiver  of  use  of  formula  to 
determine  civil  penalty. 

910.845- 17  Procedures  for  assessment  of 
civil  penalties. 

910.845- 18  Procedures  for  assessment 
conference. 

910.845- 19  Request  for  hearing. 


Sec.  » 

910.845-20  Final  assessment  and  payment 
of  penalty. 

General 

Subpart  910.701— General 

§910.701-1  Scope. 

(a)  This  Part  910  sets  forth  and 
identifies  the  Federal  Program 
applicable  to  all  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  on  non-Federal  and  non- 
Indian  lands  in  Georgia. 

(b)  The  following  regulations  apply  to 
the  Federal  program  in  the  State  of 
Georgia: 

(1)  Subparts  910.760  through  910.764 
for  areas  unsuitable  for  surface  coal 
mining  operations  and  the  process  for 
designating  these  lands  or  withdrawing 
the  designation. 

(2)  Subparts  910.770  through  910.795 
on  the  process  for  application,  approval, 
denial,  revision,  and  renewal  of  permits 
for  surface  coal  mining  and  reclamation 
operations,  including  the  small  operator 
assistance  program,  requirements  for 
special  categories  of  these  operations, 
and  requirements  for  coal  exploration; 

(3)  Subparts  910.800  through  910.808 
on  public  liability  insurance  and 
performance  bonds  or  other  assurances 
of  performance  for  surface  coal  mining 
and  reclamation  operations; 

(4)  Subparts  910.815  through  910.828 
on  performance  standards  which  apply 
to  coal  exploration,  surface  coal  mining 
and  reclamation  operations,  and  special 
categories  of  these  operations; 

(5)  Subparts  910.842  through  910.845 
on  inspection  and  enforcement 
responsibilities  and  civil  penalties;  and 

(6)  Subpart  910.850  on  the  training, 
examination,  and  certiHcation  of 
blasters. 

(7)  30  CFR  Subchapter  P  on  protection 
of  employees. 

(8)  30  CFR  Part  706  on  restriction  of 
financial  interests  of  Federal  employees. 

§910.701-3  Authority. 

(a)  The  Secretary  is  required  by 
Section  504(a]  of  the  Surface  Mining 
Control  and  Reclamation  Act  (the  Act) 
to  prepare,  promulgate  and  implement  a 
Federal  program  for  the  State  of  Georgia 
because  the  State  of  Georgia  failed  to 
submit  a  program  covering  surface ’coal 
mining  and  reclamation  operations  by 
March  3, 1980,  in  accordance  with 
Section  504(a)  of  the  Act,  30  CFR  Part 
731,  and  the  July  25, 1979,  and  August  21, 
1979,  opinions  of  the  District  Court  for 
the  District  of  Columbia  In  Re; 
Permanent  Surface  Mining  Regulation 
Litigation. 
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§901.701-4  Responsibility. 

The  Director  of  the  Office  of  Surface 
Mining  has  primary  responsibility  for 
the  regulation  of  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  on  non-Federal  and  non- 
Indian  lands  in  the  State  of  Georgia  in 
accordance  with  Section  504  of  the  Act 
and  30  CFR  Part  736.  The  Director  has 
responsibility  for  review  of  and 
decisions  on  permits  and  bonding  for 
surface  coal  mining  and  reclamation 
operations,  approval  of  coal  exploration 
which  substantially  disturbs  the  natural 
land  surface  and  removes  more  than  250 
tons  of  coal  from  the  earth  in  any  one 
location,  inspection  and  enforcement  of 
coal  exploration  and  surface  coal  mining 
and  reclamation  operations  for 
compliance  with  permits  and 
exploration  approvals  issued  under  this 
program,  except  where  the  primary 
responsibility  has  been  retained  by  the 
Secretary  as  specified  in  this  program. 
The  Director  may  delegate  all  or  any 
part  of  his  responsibilities  to  a  Regional 
Director  or  other  official  of  the  Office  of 
Surface  Mining  except  where  the 
Director  is  specifically  identified  as  the 
responsibile  official  in  this  program. 

§  9 1 0.70 1  -5  Definitions. 

As  used  in  this  part,  the  following 
terms  have  the  specified  meanings, 
except  where  otherwise  indicated: 

Acid  drainage  means  water  with  a  pH 
of  less  than  6.0  and  in  which  total 
acidity  exceeds  total  alkalinity, 
discharged  from  an  active,  inactive  or 
abandoned  surface  coal  mine  and 
reclamation  operation  or  from  an  area 
affected  by  surface  coal  mining  and 
reclamation  operations. 

Acid-forming  materials  means  earth 
materials  that  contain  sulfide  minerals 
or  other  materials  which,  if  exposed  to 
air,  water,  or  weathering  processes, 
form  acids  that  may  create  acid 
drainage. 

Act  means  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (Pub.  L.  95- 
87). 

Adjacent  area  means  land  located 
outside  the  permit  area,  where  air, 
surface  or  ground  water,  fish,  wildlife, 
vegetation  or  other  resources  protected 
by  the  Act  may  be  adversely  impacted 
by  surface  coal  mining  and  reclamation 
operations. 

Affected  area  means,  the  respect  to 
surface  mining  activities,  any  land  or 
water  upon  or  in  which  those  activities 
are  conducted  or  located.  With  respect 
to  underground  mining  activities, 
affected  area  means:  (a)  Any  water  or 
surface  land  upon  or  in  which  those 
activities  are  conducted  or  located;  and 
(b)  land  or  water  which  is  located  above 
underground  mine  workings. 
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Agricultural  use  means  the  use  of  any 
tract  of  land  for  the  production  of 
animal  or  vegetable  life.  The  uses 
include,  but  are  not  limited  to,  the 
pasturing,  grazing,  and  watering  of 
livestock,  and  the  cropping,  cultivation, 
and  harvesting  of  plants. 

Applicant  means  any  person  seeking  a 
permit  from  the  Office  to  conduct 
surface  coal  mining  and  reclamation 
operations  pursuant  to  this  program. 

Approximate  original  contour  means 
that  surface  configuration  achieved  by 
backfilling  and  grading  of  the  mined 
areas  so  that  the  reclaimed  area, 
including  any  terracing  or  access  roads, 
closely  resembles  the  general  surface 
configuration  of  the  land  prior  to  mining 
and  blends  into  and  complements  the 
drainage  pattern  of  the  surrounding 
terrain,  with  all  highwalls,  spoil  piles 
and  coal  refuse  piles  eliminated. 
Permanent  water  impoundments  may  be 
permitted  where  the  Office  has 
determined  that  they  comply  with  30 
CFR  910  816-49  and  910.816-56,  910.816- 
133  or  910.817-49,  910.817-56,  and 
910.817-133. 

Aquifer  means  a  zone,  stratum,  or 
group  of  strata  that  can  store  and 
transmit  water  in  sufficient  quantities 
for  a  specific  use. 

Auger  mining  means  a  method  of 
mining  coal  at  a  cliff  or  highwall  by 
drilling  holes  into  an  exposed  coal  seam 
from  the  highwall  and  transporting  the 
coal  along  an  auger  bit  to  the  surface. 

Best  technology  currently  available 
means  equipment,  devices,  systems, 
methods,  or  techniques  which  will  (a) 
prevent,  to  the  extent  possible, 
additional  contributions  of  suspended 
solids  to  stream  flow  or  runoff  outside 
the  permit  area,  but  in  no  event  result  in 
contributions  of  suspended  solids  in 
excess  of  requirements  set  by  applicable 
State  or  Federal  laws;  and  (b)  minimize, 
to  the  extent  possible,  disturbances  and 
adverse  impacts  on  fish,  wildlife  and 
related  environmental  values,  and 
achieve  enhancement  of  those  resources 
where  practicable.  The  term  includes 
equipment,  devices,  systems,  methods, 
or  techniques  which  are  currently 
available  anywhere  as  determined  by 
the  Director,  even  if  they  are  not  in 
routine  use.  The  term  includes,  but  is  not 
limited  to,  construction  practices,  siting 
requirements,  vegetative  selection  and 
planting  requirements,  animal  stocking 
requirements,  scheduling  of  activities 
and  design  of  sedimentation  ponds  in 
accordance  with  30  CFR  910.816  and 
910.817.  Within  the  constraints  of  this 
program,  the  Office  shall  have  the 
discretion  to  determine  the  best 
technology  currently  available  on  a 
case-by-case  basis. 
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Coal  means  combustible 
carbonaceous  rock,  classified  as 
anthracite,  bituminous,  subbituminous. 
or  lignite  by  ASTN^tandard  D  388-77, 
referred  to  and  incorporated  by 
reference  in  the  definition  of  anthracite. 

Coal  classifications  are  published  by 
the  American  Society  of  Testing  and 
Materials  under  the  title.  Standard 
Specification  for  Classification  of  Coals 
by  Rank,  ASTM  D  388-77,  on  pages  220 
through  224,  Table  1  which  classifies  the 
coal  by  rank  is  presented  on  page  223. 
This  publication  is  hereby  incorporated 
by  reference  as  it  exists  on  the  date  of 
adoption  of  these  regulations.  Notices  of 
changes  made  to  this  publication  will  be 
periodically  published  by  the  Office  of 
Surface  Mining  in  the  Federal  Register. 
This  ASTM  Standard  is  on  file  and 
available  for  inspection  at  the  OSM 
Office,  U.S.  Department  of  the  Interior, 
South  Interior  Building,  Washington, 

D.C.  20240,  at  each  OSM  Regional 
Office,  District  Office,  and  Field  Office. 
Copies  of  this  publication  may  also  be 
obtained  by  writing  to  the  above 
locations.  A  copy  of  this  publication  will 
also  be  on  file  for  public  inspection  at 
the  Federal  Register  Library,  1100  L  St. 
NW.,  Washington,  D.C.  Incorporation  by 
reference  provisions  approved  by  the 
Director  of  the  Federal  Register, 

February  7, 1979.  The  Director’s 
approval  of  this  incorporation  by 
reference  expires  on  July  1, 1981. 

Coal  exploration  means  the  field 
gathering  of:  (a)  Surface  or  subsurface 
geologic,  physical,  or  chemical  data  by 
mapping,  trenching,  drilling, 
geophysical,  or  other  techniques 
necessary  to  determine  the  quality  and 
quantity  of  overburden  and  coal  of  an 
area;  or  (b)  the  gathering  of 
environmental  data  to  establish  the 
conditions  of  an  area  before  beginning 
surface  coal  mining  and  reclamation 
operations  under  the  requirements  of 
this  Part.  / 

Coal  processing  plant  means  a 
collection  of  facilities  where  run-of-the- 
mine  coal  is  subjected  to  chemical  or 
physical  processing  and  separated  from 
its  impurities.  The  processing  plant  may 
consist  of,  but  need  not  be  limited  to,  the 
following  facilities:  Loading  facilities; 
storage  and  stockpile  facilities;  sheds, 
shops  and  other  building;  water 
treatment  and  water  storage  facilities; 
settling  basins  and  impoimdments;  coal 
processing  and  other  waste  disposal 
areas;  roads,  railroads  and  other 
transport  facilities. 

Coal  processing  waste  means  earth 
materials  which  are  combustible, 
physically  unstable,  or  acid-forming  or 
toxic-forming,  which  are  wasted  or 
otherwise  separated  from  product  coal, 
and  slurried  or  otherwise  transported 
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from  coal  preparation  plants,  after 
physical  or  chemical  processing, 
cleaning  or  concentrating  of  coal. 

Combustible  material  means  organic 
material  that  is  capable  of  burning, 
either  by  fire  or  through  oxidation, 
accompanied  by  the  evolution  of  heat 
and  a  significant  temperature  rise. 

Compaction  means  increasing  the 
density  of  a  material  by  reducing  the 
voids  between  the  particles  and  is 
generally  accomplished  by  controlled 
pacement  and  mechanical  effort  such  as 
from  repeated  application  of  wheel, 
track,  or  roller  loads  from  heavy 
equipment. 

Cropland,  means  land  used  for  the 
production  of  adapted  crops  for  harvest, 
alone  or  in  a  rotation  with  grasses  and 
legumes,  and  includes  row  crops,  small 
grain  crops,  hay  crops,  nursery  crops, 
orchard  crops,  and  other  similar 
specialty  crops. 

Department  means  the  Department  of 
the  Interior. 

Director  means  the  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  or  the  Director’s 
representative. 

Disturbed  area  means  an  area  where 
vegetation,  topsoil,  or  overburden  is 
removed  or  upon  which  topsoil,  spoil, 
coal  processing  waste,  underground 
development  waste,  or  noncoal  waste  is 
placed  by  surface  coal  mining 
operations.  Those  areas  are  classified  as 
disturbed  until  reclamation  is  complete 
and  the  performance  bond  or  other 
assurance  of  performance  required  by 
Subparts  910.800  through  910.808  of  this 
Part  is  released. 

Diversion  means  a  channel, 
embankment,  or  other  man-made 
structure  constructed  to  divert  water 
from  one  area  to  another. 

Downslope  means  the  land  surface 
between  the  projected  outcrop  of  the 
lowest  coalbed  being  mined  along  each 
highwall  and  a  valley  floor. 

Embankment  means  an  artificial 
deposit  of  material  that  is  raised  above 
the  natural  surface  of  the  land  and  used 
to  contain,  divert,  or  store  water, 
support  roads  of  railways,  or  for  other 
similar  purposes. 

Ephemeral  stream  means  a  stream 
which  flows  only  in  direct  response  to 
precipitation  in  the  immediate 
watershed  or  in  response  to  the  melting 
of  a  cover  of  snow  and  ice,  and  which 
has  a  channel  bottom  that  is  always 
above  the  local  water  table. 

Existing  structure  means  a  structure 
or  facility  used  in  connection  with  or  to 
facilitate  surface  coal  mining  and 
reclamation  operations  for  which 
construction  begins  prior  to  the 
implementation  of  this  Federal  program. 


Federal  lands  means  any  land, 
including  mineral  interests,  owned  by 
the  United  States,  without  regard  to  how 
the  United  States  acquired  ownership  of 
the  lands  or  which  agency  manages  the 
lands.  It  does  not  include  Indian  lands. 
However,  lands  or  mineral  interests  east 
of  the  100th  meridian  west  longitude 
owned  by  the  United  States  and 
entrusted  to  or  managed  by  the 
Tennessee  Valley  Authority  are  not 
subject  to  Section  714  (surface  owner 
protection]  and  715  (Federal  lessee 
protection]  of  the  Act. 

Federal  lands  program  means  a 
program  established  by  the  Secretary 
pursuant  to  Section  523  of  the  Act  to 
regulate  surface  coal  mining  and 
reclamation  operations  on  Federal 
lands. 

Federal  program  means  a  program 
established  by  the  Secretary  pursuant  to 
Section  504  of  the  Act  to  regulate  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  a  State  in 
accordance  with  the  Act  and  30  CFR 
Chapter  VII. 

Fugitive  dust  means  that  particulate 
matter  not  emitted  from  a  duct  or  stack 
which  becomes  airborne  due  to  the 
forces  of  wind  or  surface  coal  mining 
and  reclamation  operations  or  both. 
During  surface  coal  mining  and 
reclamation  operations  it  may  include 
emissions  from  haul  roads;  wind  erosion 
of  exposed  surfaces,  storage  piles,  and 
spoil  piles;  reclamation  operations;  and 
other  activities  in  which  material  is 
either  removed,  stored,  transported,  or 
redistributed. 

Ground  water  means  subsurface 
water  that  fills  available  openings  in 
rock  or  soil  materials  to  the  extent  that 
they  are  considered  water  saturated. 

Half-shrub  means  a  perennial  plant 
with  a  woody  base  whose  annually 
produced  stems  die  back  each  year. 

Head-of-hollow  fill  means  a  fill 
structure  consisting  of  any  material, 
other  than  coal  processing  waste  and 
organic  material,  placed  in  the 
uppermost  reaches  of  a  hollow  where 
side  slopes  of  the  existing  hollow 
measured  at  the  steepest  point  are 
greater  than  20°  or  the  average  slope  of 
the  profile  of  the  hollow  from  the  toe  of 
the  fill  to  the  top  of  the  fill  is  greater 
than  10°.  In  fills  with  less  than  250,000 
cubic  yards  of  material,  associated  with 
contour  mining,  the  top  surface  of  the  fill 
will  be  at  the  elevation  of  the  coal  seam. 
In  all  other  head-of-hollow  fills,  the  top 
surface  of  the  fill,  when  completed,  is  at 
approximately  the  same  elevation  as  the 
adjacent  ridge  line,  and  no  significant 
area  of  natural  drainage  occurs  above 
the  fill  draining  into  the  fill  area. 


Highwall  means  the  face  of  exposed 
overburden  and  coal  in  an  open  cut  of  a 
surface  coal  mining  activity  or  for  entry 
to  underground  mining  activities. 
Historically  used  for  cropland  means 

(a]  lands  that  have  been  used  for 
cropland  for  any  5  years  or  more  out  of 
the  10  years  immediately  preceding  the 
acquisition,  including  purchase,  lease,  or 
option,  of  the  land  for  the  purpose  of 
conducting  or  allowing  through  resale, 
lease  or  option  the  conduct  of  surface 
coal  mining  and  reclamation  operations; 

(b]  lands  that  the  Office  determines,  on 
the  basis  of  additional  cropland  history 
of  the  siuTounding  lands  and  the  lands 
under  consideration,  that  the  permit 
area  is  clearly  cropland  but  falls  outside 
the  speciHc  5-years-in-lO  criterion,  in 
which  case  the  regulations  for  prime 
farmland  may  be  applied  to  include 
more  years  of  cropland  history  only  to 
increase  the  prime  farmland  acreage  to 
be  preserved;  or  (c]  lands  that  would 
likely  have  been  used  as  cropland  for 
any  5  out  of  the  last  10  years, 
immediately  preceding  such  acquisition 
but  for  the  same  fact  of  ownership  or 
control  of  the  land  unrelated  to  the 
productivity  of  the  land. 

Hydrologic  balance  means  the 
relationship  between  the  quality  and 
quantity  of  water  inflow  to,  water 
outflow  from,  and  water  storage  in  a 
hydrologic  unit  such  as  a  drainage 
basin,  aquifer,  soil  zone,  lake,  or 
reservoir.  It  encompasses  the  dynamic 
relationships  among  precipitation, 
runo^,  evaporation,  and  changes  in 
ground  and  siuface  water  storage. 

Hydrologic  regime  means  the  entire 
state  of  water  movement  in  a  given  area. 
It  is  a  function  of  the  climate  and 
includes  the  phenomena  by  which  water 
first  occurs  as  atmospheric  water  vapor, 
passes  into  a  liquid  or  solid  form,  falls 
as  precipitation,  moves  along  or  into  the 
ground  surface,  and  returns  to  the 
atmosphere  as  vapor  by  means  of 
evaporation  and  transpiration. 

Imminent  danger  to  the  health  and 
safety  of  the  public  means  the  existence 
of  any  condition  or  practice,  or  any 
violation  of  a  permit  or  other 
requirements  of  the  Act  in  a  surface  coal 
mining  and  reclamation  operation, 
which  could  reasonably  be  expected  to 
cause  substantial  physical  harm  to 
persons  outside  the  permit  area  before 
the  condition,  practice,  or  violation  can 
be  abated.  A  reasonable  expectation  of 
death  or  serious  injury  before  abatement 
exists  if  a  rational  person,  subjected  to 
the  same  condition  or  practice  giving 
rise  to  the  peril,  would  avoid  exposure 
to  the  danger  during  the  time  necessary 
for  abatement. 

Impoundment  means  a  close  basin, 
naturally  formed  or  artificially  built. 
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which  is  dammed  or  excavated  for  the 
retention  of  water,  sediment,  or  waste. 

In  situ  processes  means  activities 
conducted  on  the  surface  or 
underground  in  connection  with  in-place 
distillation,  retorting,  leaching,  or  other 
chemical  or  physical  processing  of  coal. 
The  term  includes,  but  is  not  limited  to, 
in  situ  gasification,  in  situ  leaching, 
slurry  mining,  solution  mining,  borehole 
mining,  and  fluid  recovery  mining. 

Indian  lands  means  all  lands, 
including  mineral  interests,  within  the 
exterior  boundaries  of  any  Federal 
Indian  reservation,  notwithstanding  the 
issuance  of  any  patent,  and  including 
rights-of-way,  and  all  lands  including 
mineral  interests  held  in  trust  for  or 
supervised  by  an  Indian  tribe. 

Intermittent  stream  means — 

(a)  A  stream  or  reach  of  a  stream  that 
drains  a  watershed  of  at  least  one 
square  mile,  or 

(b)  A  stream  or  reach  of  a  stream  that 
is  below  the  local  water  table  for  at 
least  some  part  of  the  year,  and  obtains 
its  flow  from  both  surface  runoff  and 
ground  water  discharge. 

Land  use  means  specific  uses  or 
management-related  activities,  rather 
than  the  vegetation  or  cover  of  the  land. 
Land  uses  may  be  identified  in 
combination  when  joint  or  seasonal  uses 
occur.  Changes  of  land  use  or  uses  from 
one  of  the  following  categories  to 
another  shall  be  considered  as  a  change 
to  an  alternative  land  use  which  is 
subject  to  approval  by  the  Office. 

(a)  Cropland  means  land  used  for  the 
production  of  adapted  crops  fdr  harvest, 
alone  or  in  a  rotation  with  grasses  and 
legumes,  and  includes  row  crops,  small 
grain  crops,  hay  crops,  nursery  crops, 
orchard  crops,  and  other  similar 
specialty  crops.  Land  used  for  facilities 
in  support  of  cropland  farming 
operations  which  is  adjacent  to  or  an 
integral  part  of  these  operations  is  also 
included  for  purposes  of  these  land  use 
categories. 

(b)  Pastureland  or  land  occasionally 
cut  for  hay.  Land  used  primarily  for  the 
long-term  production  of  adapted, 
domesticated  forage  plants  to  be  grazed 
by  livestock  or  occasionally  cut  and 
cured  for  livestock  feed.  Land  used  for 
facilities  in  support  of  pastureland  or 
land  occasionally  cut  for  hay  which  is 
adjacent  to  or  an  integral  part  of  these 
operations  is  also  included. 

(c)  Grazingland.  Includes  both 
grasslands  and  forest  lands  where  the 
indigenous  vegetation  is  actively 
managed  for  grazing,  browsing,  or 
occasional  hay  production.  Land  used 
for  facilities  in  support  of  ranching 
operations  which  are  adjacent  to  or  an 
integral  part  of  these  operations  is  also 
included. 


(d)  Forestry.  Land  used  or  managed 
for  the  long-term  production  of  wood, 
wood  fiber,  or  wood  derived  products. 
Land  used  for  facilities  in  support  of 
forest  harvest  and  management 
operations  which  is  adjacent  to  or  an 
integral  part  of  these  operations  is  also 
included. 

(e)  Residential.  Includes  single-and 
multiple-family  housing,  mobile  home 
parks,  and  other  residential  lodgings. 
Land  used  for  facilities  in  support  of 
residential  operations  which  is  adjacent 
to  or  an  integral  part  of  these  operations 
is  also  included.  Support  facilities 
include,  but  are  not  limited  to,  vehicle 
parking  and  open  space  that  directly 
relate  to  the  residential  use. 

(f)  Industrial/Commercial.  Land  used 
for — 

(1)  Extraction  or  transformation  of 
materials  for  fabrication  of  products, 
wholesaling  of  products  or  for  long-term 
storage  of  products.  This  includes  all 
heavy  and  light  manufacturing  facilities 
such  as  lumber  and  wood  processing, 
chemical  manufacturing,  petroleum 
refining,  and  fabricated  metal  products 
manufacture.  Land  used  for  facilities  in 
support  of  these  operations  which  is 
adjacent  to  or  an  integral  part  of  that 
operation  is  also  included.  Support 
facilities  include,  but  are  not  limited  to, 
all  rail,  road,  and  other  transportation 
facilities. 

(2)  Retail  or  trade  of  goods  or  services, 
including  hotels,  motels,  stores, 
restaurants,  and  other  commercial 
establishments.  Land  used  for  facilities 
in  support  of  commercial  operations 
which  is  adjacent  to  or  an  intergral  part 
of  these  operations  is  also  included. 
Support  facilities  include,  but  are  not 
limited  to,  parking  storage  or  shipping 
facilities. 

(g)  Recreation.  Land  used  for  public  or 
private  leisure-time  use,  including 
developed  recreation  facilities  such  as 
parks,  camps,  and  amusement  areas,  as 
well  as  areas  for  less  intensive  uses 
such  as  hiking,  canoeing,  and  other 
undeveloped  recreational  uses. 

(h)  Fish  and  wildlife  habitat.  Land 
dedicated  wholly  or  partially  to  the 
production,  protection  or  management  of 
species  of  fish  or  wildlife. 

(i)  Developed  water  resources. 
Includes  land  used  for  storing  water  for 
beneficial  uses  such  as  stockponds, 
irrigation,  fire  protection,  flood  control, 
and  water  supply. 

(j)  Undeveloped  land  or  no  current  use 
or  land  management  Land  that  is 
undeveloped  or,  if  previously  developed, 
land  that  has  been  allowed  to  return 
naturally  to  an  imdeveloped  state  or  has 
been  allowed  to  return  to  forest  through 
natural  succession. 


Moist  bulk  density  means  the  weight 
of  soil  (oven  dry)  per  unit  volume. 

Volume  is  measured  when  the  soil  is  at 
field  moisture  capacity  (Vi  bar  moisture 
tension).  Weight  is  determined  after 
drying  the  soil  at  105°C. 

Mulch  means  vegetation  residues  or 
other  suitable  materials  that  aid  in  soil 
stabilization  and  soil  moisture 
conservation,  thus  providing  micro¬ 
climatic  conditions  suitable  for 
germination  and  growth. 

Noxious  plants  means  species  that 
have  been  included  in  the  "Noxious 
Week  List”  set  forth  in  regulation  4  of 
the  Georgia  Seed  Laws  and  Rules  and 
Regulations. 

Office  means  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
established  under  Title  II  of  the  Act. 

Operator  means  any  person  engaged 
in  coal  mining  who  removes  or  intends 
to  remove  more  than  250  tons  of  coal 
from  the  earth  or  from  coal  refuse  piles 
by  mining  within  12  consecutive 
calendar  months  in  any  one  location. 

Outslope  means  the  face  of  the  spoil 
or  embankment  sloping  downward  from 
the  highest  elevation  to  the  toe. 

Overburden  means  material  of  any 
nature,  consolidated  or  unconsolidated, 
that  overlies  a  coal  deposit,  excluding 
topsoil. 

Perennial  stream  means  a  stream  or 
part  of  a  stream  that  flows  continuously 
during  all  of  the  calendar  year  as  a 
result  of  groundwater  discharge  or 
surface  runoff.  The  term  does  not 
include  intermittent  stream  or 
ephemeral  stream. 

Performance  bond  means  a  surety 
bond,  collateral  bond  or  self-bond  or  a 
combination  thereof,  by  which  a 
permittee  assures  faithful  performance 
of  all  the  requirements  of  fiiis  Part  and 
the  requirements  of  the  permit  and 
reclamation  plan. 

Permanent  diversion  means  a 
diversion  remaining  after  surface  coal 
mining  and  reclamation  operations  are 
completed  which  has  been  approved  for 
retention  by  the  Office  and  other 
appropriate  State  and  Federal  agencies 
including  but  not  limited  to  Corps  of 
Engineers  and  the  U.S.  Fish  and  Wildlife 
Service. 

Permit  means  a  permit  to  conduct 
surface  coal  mining  and  reclamation 
operations  issued  by  the  Office  pursuant 
to  this  Part  For  purposes  of  the  Federal 
lands  program,  pennit  means  the 
document  issued  authorizing  surface 
coal  mining  and  reclamation  operations 
on  Federal  lands,  after  approval  of  a 
mining  plan  by  the  Secretary. 

Permit  area  means  the  area  of  land 
and  water  within  the  boundaries  of  the 
permit  which  are  designated  on  the 
permit  application  maps,  as  approved  by 


Federal  Register  /  Vol.  45,  No.  180  /  Monday,  September  15,  1980  /  Proposed  Rules 


61139 


the  Office.  This  area  shall  include,  at  a 
minimum,  all  areas  which  are  or  will  be 
affected  by  the  surface  coal  mining  and 
reclamation  operations  during  the  term 
of  the  permit. 

Permittee  means  a  person  holding  or 
required  by  this  Part  to  hold  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations  issued  by  the 
Office  pursuant  to  this  Part. 

Person  means  an  individual,  Indian 
tribe  when  conducting  surface  coal 
mining  reclamation  operations  on  non* 
Indian  lands,  partnership,  association, 
society,  joint  venture,  joint  stock 
company,  firm,  company,  corporation, 
cooperative  or  other  business 
organization  and  any  agency,  unit,  or 
instrumentality  of  Federal,  State  or  local 
government  including  any  publicly 
owned  utility  or  publicly  owned 
corporation  of  Federal,  State  or  local 
government. 

Person  having  an  interest  which  is  or 
may  be  adversely  affected  or  person 
with  a  valid  legal  interest  shall  include 
any  person — 

(a)  Who  uses  any  resource  of 
economic,  recreational,  esthetic,  or 
environmental  value  that  may  be 
adversely  affected  by  coal  exploration 
or  surface  coal  mining  and  reclamation 
operations  or  any  related  action  of  the 
Secretary,  or 

(b)  Whose  property  is  or  may  be 
adversely  affected  by  coal  exploration 
or  surface  coal  mining  and  reclamation 
operations  or  any  related  action  of  the 
Secretary. 

Precipitation  event  means  a  quantity 
of  water  resulting  from  drizzle,  rain, 
snow,  sleet,  or  hail  in  a  limited  period  of 
time.  It  may  be  expressed  in  terms  of 
recurrence  interval.  As  used  in  these 
regulations,  precipitation  event  also 
includes  that  quantity  of  water 
emanating  from  snow  cover  as 
snowmelt  in  a  limited  period  of  time. 

Prime  farmland  means  those  lands 
which  are  defined  by  the  Secretary  of 
Agriculture  in  7  CFR  Part  657  and  which 
have  historically  been  used  for  cropland 
as  that  phrase  is  defined  above. 

Public  office  means  a  facility  under 
the  direction  and  control  of  a 
governmental  entity  which  is  open  to 
public  access  on  a  regular  basis  during 
reasonable  business  hours. 

Rangeland  means  land  on  which  the 
natural  potential  (climax)  plant  cover  is 
principally  native  grasses,  forbs,  and 
shrubs  valuable  for  forage.  This  land 
includes  natural  grasslands  and 
savannahs,  such  as  prairies,  and  juniper 
savannahs,  such  as  brushlands.  Except 
for  brush  control,  management  is 
primarily  achieved  by  regulating  the 
intensity  of  grazing  and  season  of  use. 


Recharge  capacity  means  the  ability 
of  the  soils  and  underlying  materials  to 
allow  precipitation  and  runoff  to 
infiltrate  and  reach  the  zone  of 
saturation. 

Reclamation  means  those  actions 
taken  to  restore  mined  land  as  required 
by  this  Part  to  a  postmining  land  use 
approved  by  the  Office. 

Recurrence  interval  means  the 
interval  of  time  in  which  a  precipitation 
event  is  expected  to  occur  once,  on  the 
average.  For  example,  the  10-year  24- 
hour  precipitation  event  would  be  that 
24-hour  precipitation  event  expected  to 
occur  on  the  average  once  in  10  years. 

Reference  area  means  a  land  unit 
maintained  under  appropriate 
management  for  the  purpose  of 
measuring  vegetation  ground  cover, 
productivity  and  plant  species  diversity 
that  are  produced  naturally  or  by  crop 
production  methods  approved  by  the 
OfHce.  Reference  areas  must  be 
representative  of  geology,  soil,  slope, 
and  vegetation  in  the  permit  area. 

Regional  Director  means  a  Regional 
Director  of  the  Office  or  a  Regional 
Director’s  representative. 

Regulatory  authority  means  the 
Secretary  when  administering  this  Part. 

Regulatory  program  means  any 
approved  State  or  Federal  program. 

Renewable  resource  lands  means 
aquifers  and  areas  for  the  recharge  of 
aquifers  and  other  underground  waters, 
areas  for  agricultural  or  silvicultural 
production  of  food  and  fiber,  and 
grazinglands. 

Road  means  a  surface  right-of-way  for 
purposes  of  travel  by  land  vehicles  used 
in  coal  exploration  or  surface  coal 
mining  and  reclamation  operations.  A 
road  consists  of  the  entire  area  within 
the  right-of-way,  including  the  roadbed, 
shoulders,  parking  and  side  area, 
approaches,  structures,  ditches,  surface, 
and  such  contiguous  appendages  as  are 
necessary  for  the  total  structure.  The 
term  includes  access  and  haul  roads 
constructed,  used,  reconstructed, 
improved,  or  maintained  for  use  in  coal 
exploration  or  surface  coal  mining  and 
reclamation  operations,  including  use  by 
coal-hauling  vehicles  leading  to  transfer, 
processing,  or  storage  areas.  The  term 
does  not  include  pioneer  or  construction 
roadways  used  for  part  of  the  road 
construction  procedure  and  promptly 
replaced  by  a  Class  I,  Class  II,  or  Class 
III  road  located  in  the  identical  right-of- 
way  as  the  pioneer  or  construction 
roadway.  The  term  also  excludes  any 
roadway  within  the  immediate  mining 
pit  area. 

(a)  Class  I  Road  means  a  road  used 
for  transportation  of  coal. 

(b)  Class  II  Road  means  any  road, 
exclusive  of  Class  I  and  Class  III  roads. 


used  for  transportation  of  persoimel, 
equipment,  and  materials. 

(c)  Class  III  Road  means  a  road  used 
primarily  for  a  short  duration  during 
favorable  weather  periods,  requiring 
Office  approval  on  a  case-by-case  basis. 
Examples  of  permissible  use  are: 

(1)  Exploration;  and 

(2)  Occasional  inspection  of 
monitoring  equipment,  weather  station, 
and  test  plots. 

Safety  factor  means  the  ratio  of  the 
available  shear  strength  to  the 
developed  shear  stress,  or  the  ratio  of 
the  sum  of  the  resisting  forces  to  the  sum 
of  the  loading  or  driving  forces,  as 
determined  by  accepted  engineering 
practices. 

Secretary  means  the  Secretary  of  the 
Interior  or  the  Secretary’s 
representative. 

Sedimentation  pond  means  a  primary 
sediment  control  structure  designed, 
constructed  and  maintained  in 
accordance  with  30  CFR  910.81&-46  and 
including,  but  not  limited  to,  a  barrier, 
dam,  or  excavated  depression  which 
slows  down  water  runoff  to  allow 
sediment  to  settle  out.  A  sedimentation 
pond  shall  not  include  secondary 
sedimentation  control  structures,  such 
as  straw  dikes,  riprap,  check  dams, 
mulches,  dugouts  and  other  measures 
that  reduce  overland  flow  velocity, 
reduce  runoff  volume  or  trap  sediment, 
to  the  extent  that  such  secondary 
sedimentation  structures  drain  to  a 
sedimentation  pond. 

Significant,  imminent  environmental 
harm  to  land,  air  or  water  resources 
means — 

(a)  An  environmental  harm  is  an 
adverse  impact  on  land,  air,  or  water 
resources  which  resources  include,  but 
are  not  limited  to,  plant  and  animal  life. 

(b)  An  environmental  harm  is 
imminent,  if  a  condition,  practice,  or 
violation  exists  which — 

(1)  Is  causing  such  harm;  or 

(2)  May  reasonably  be  expected  to 
cause  such  harm  at  any  time  before  the 
end  of  the  reasonable  abatement  time 
that  would  be  set  under  Section 
521(a)(3)  of  the  Act. 

(c)  An  environmental  harm  is 
significant  if  that  harm  is  appreciable 
and  not  immediately  reparable. 

Slope  means  average  inclination  of  a 
surface,  measured  from  the  horizontal, 
generally  expressed  as  the  ratio  of  a  unit 
of  vertical  distance  to  a  given  number  of 
units  or  horizontal  distance  (e.g.,  lv:5h). 
It  may  also  be  expressed  as  a 
percentage  or  in  degrees. 

Soil  horizons  means  contrasting 
layers  of  soil  parallel  or  nearly  parallel 
to  the  land  surface.  Soil  horizons  are 
differentiated  on  the  basis  of  field 
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characteristics  and  laboratory  data.  The 
three  major  soil  horizons  are — 

(a)  A  horizon.  The  uppermost  mineral 
layer,  often  called  the  surface  soil.  It  is 
the  part  of  the  soil  in  which  organic 
matter  is  most  abundant,  and  leaching 
of  soluble  or  suspended  particles  is 
typically  the  greatest. 

(b)  B  horizon.  The  layer  that  typically 
is  immediately  beneath  the  A  horizon 
and  often  called  the  subsoil.  This  middle 
layer  commonly  contains  more  clay, 
iron,  or  aluminum  than  the  A  or  C 
horizons. 

(c)  C  horizon.  The  deepest  layer  of 
soil  profile.  It  consists  of  loose  material 
or  weathered  rock  that  is  relatively 
unaffected  by  biologic  activity. 

Soil  survey  means  a  field  and  other 
investigation,  resulting  in  a  map 
showing  the  geographic  distribution  of 
different  kinds  of  soils  and  an 
accompanying  report  that  describes, 
classifies,  and  interprets  such  soils  for 
use.  Soil  surveys  must  meet  the 
standards  of  the  National  Cooperative 
Soil  Survey  as  incorporated  by  reference 
in  30  CFR  910.785-17(b)(l). 

Spoil  means  overburden  that  has  been 
removed  during  surface  coal  mining 
operations. 

Stabilize  means  to  control  movement 
of  soil,  spoil  piles,  or  areas  of  disturbed 
earth  by  modifying  the  geometry  of  the 
mass,  or  by  otherwise  modifying 
physical  or  chemical  properties,  such  as 
by  providing  a  protective  surface 
coating. 

Steep  slope  means  any  slope  of  more 
than  20”. 

Substantially  disturb  means,  for 
purposes  of  coal  exploration,  to  impact 
significantly  upon  land,  air  or  water 
resources  by  such  activities  as  blasting, 
mechanical  excavation,  drilling  or 
altering  coal  or  water  exploratory  holes 
or  wells,  construction  of  roads  and  other 
access  routes,  and  the  placement  of 
structures,  excavated  earth,  or  other 
debris  on  the  surface  of  land. 

Surface  coal  mining  operations 
means — 

(a)  Activities  conducted  on  the 
surface  of  lands  in  connection  with  a 
surface  coal  mine  or,  subject  to  the 
requirements  of  Section  516  of  the  Act, 
surface  operations  and  surface  impacts 
incident  to  an  underground  coal  mine, 
the  products  of  which  enter  commerce 
or  the  operations  of  which  directly  or 
indirectly  affect  interstate  commerce. 
Such  activities  include  excavation  for 
the  purpose  of  obtaining  coal,  including 
such  common  methods  as  contour,  strip, 
auger,  mountaintop  removal,  box  cut, 
open  pit,  and  area  mining,  the  uses  of 
explosives  and  blasting,  and  in  situ 
distillation  or  retorting,  leaching  or  other 
chemical  or  physical  processing,  and  the 


cleaning,  concentrating,  or  other 
processing  or  preparation,  loading  of 
coal  for  interstate  commerce  at  or  near 
the  mine-site:  Provided,  These  activities 
do  not  include  the  extraction  of  coal 
incidental  to  the  extraction  of  other 
minerals,  where  coal  does  not  exceed 
16%  per  centum  of  the  tonnage  of 
minerals  removed  for  purposes  of 
commercial  use  or  sale,  or  coal 
exploration  subject  to  Section  512  of  the 
Act:  And  provided  further.  That 
excavation  for  the  purpose  of  obtaining 
coal  includes  extraction  of  coal  from 
coal  refuse  piles;  and 

(b)  Areas  upon  which  the  activities 
described  in  paragraph  (a)  of  this 
section  occur  or  where  those  activities 
disturb  the  natural  land  surface.  These 
areas  shall  also  include  any  adjacent 
land  the  use  of  which  is  incidental  to 
any  such  activities,  all  lands  affected  by 
the  construction  of  new  roads  or  the 
improvement  or  use  of  existing  roads  to 
gain  access  to  the  site  of  those  activities 
and  for  haulage  and  excavation, 
workings,  impoundments,  dams, 
ventilation  shafts,  entryways,  refuse 
banks,  dumps,  stockpiles,  overburden 
piles,  spoil  banks,  culm  banks,  tailings, 
holes  or  depressions,  repair  areas, 
storage  areas,  shipping  areas,  and  other 
areas  upon  which  are  sited  structures, 
facilities,  or  other  property  or  material 
on  the  surface,  resulting  from  or  incident 
to  those  activities. 

Surface  coal  mining  and  reclamation 
operations  means  surface  coal  mining 
operations  and  all  activities  necessary 
or  incidental  to  the  reclamation  of  such 
operations.  This  term  includes  the  term 
surface  coal  mining  operations. 

Surface  mining  activities  means  those 
surface  coal  mining  and  reclamation 
operations  incident  to  the  extraction  of 
coal  from  the  earth  by  removing  the 
materials  over  a  coal  seam,  before 
recovering  the  coal,  by  auger  coal 
mining,  or  by  recovery  of  coal  from  a 
deposit  that  is  not  in  its  original  geologic 
location. 

Suspended  solids  or  nonfilterable 
residue,  expressed  as  milligrams  per 
liter,  means  organic  or  inorganic 
materials  carried  or  held  in  suspension 
in  water  which  are  retained  by  a 
standard  glass  fiber  filter  in  the 
procedure  outlined  by  the 
Environmental  Protection  Agency’s 
regulations  for  waste  water  and 
analyses  (40  CFR  Part  136). 

Temporary  diversion  means  a 
diversion  of  a  stream  or  overland  flow 
which  is  used  during  coal  exploration  or 
surface  coal  mining  and  reclamation 
operationa  and  not  approved  by  the 
Office  to  remain  after  reclamation  as 
part  of  the  postmining  land  use. 


Topsoil  means  the  A  soil  horizon 
layer  of  the  three  major  soil  horizons. 

Toxic-forming  materials  means  earth 
materials  or  wastes  which,  if  acted  upon 
by  air,  water,  weathering,  or 
microbiological  processes,  are  likely  to 
produce  chemical  or  physical  conditions 
in  soils  or  water  that  are  detrimental  to 
biota  or  uses  of  water. 

Toxic  mine  drainage  means  water 
that  is  discharged  from  active  or 
abandoned  mines  or  other  areas 
affected  by  coal  exploration  or  surface 
coal  mining  and  reclamation  operations, 
which  contain  a  substance  that  through 
chemical  action  or  physical  effects  is 
likely  to  kill,  injure,  or  impair  biota 
commonly  present  in  the  area  that  might 
be  exposed  to  it. 

Underground  development  waste 
means  waste  rock  mixtures  of  coal, 
shale,  claystone,  siltstone,  sandstone, 
limestone,  or  related  materials  that  are 
excavated,  moved,  and  disposed  of 
during  development  and  preparation  of 
areas  incident  to  underground  mining 
activities. 

Underground  mining  activities  means 
a  combination  of — 

(a)  Surface  operations  incident  to 
underground  extraction  of  coal  or  in  situ 
processing,  such  as  construction,  use, 
maintenance,  and  reclamation  of  roads, 
above-ground  repair  areas,  storage 
areas,  processing  areas,  shipping  areas, 
areas  upon  which  are  sited  support 
facilities  including  hoist  and  ventilating 
ducts,  areas  utilized  for  the  disposal  and 
storage  of  waste,  and  areas  on  which 
materials  incident  to  underground 
mining  operations  are  placed;  and  ^ 

(b)  Underground  operations  such  as 
underground  construction,  operation, 
and  reclamation  of  shafts,  adits, 
undergroimd  support  facilities,  in  situ 
processing,  and  underground  mining, 
hauling,  storage,  and  blasting. 

Valley  fill  means  a  fill  structure 
consisting  of  any  material  other  than 
coal  waste  and  organic  material  that  is 
placed  in  a  valley  where  side  slopes  of 
the  existing  valley  measured  at  the 
steepest  point  are  greater  than  20°  or  the 
average  slope  of  the  profile  of  the  valley 
from  the  toe  of  the  fill  to  the  top  of  the 
fill  is  greater  than  10”. 

Water  table  means  the  upper  surface 
of  a  zone  of  saturation,  where  the  body 
of  ground  water  is  not  confined  by  an 
overlying  impermeable  zone. 

§910.701-11  Applicability 

[a]  Subpart  910.701  through  910.845 
apply  to  all  coal  exploration  and  surface 
coal  mining  and  reclamation  operations 
on  non-Federal  and  non-Indian  lands 
within  the  State  of  Georgia,  except — 

(1)  The  extraction  of  coal  by  a 
landowner  for  his  or  her  own 
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noncommercial  use  from  land  owned  or 
leased  by  him  or  her.  Noncommercial 
use  does  not  include  the  extraction  of 
coal  by  one  unit  of  an  integrated 
company  or  other  business  or  nonprofit 
entity  which  uses  the  coal  in  its  own 
manufacturing  or  power  plants; 

(2)  The  extraction  of  coal  for 
commercial  purposes  where  the  surface 
mining  operation  affects  two  acres  or 
less. 

(3)  The  extraction  of  250  tons  of  coal 
or  less  by  a  person  conducting  a  surface 
coal  mining  and  reclamation  operation. 

A  person  who  intends  to  remove  more 
than  250  tons  is  not  exempted; 

(4)  The  extraction  of  coal  as  an 
incidental  part  of  Federal,  State  or  local 
government-financed  highway  or  other 
construction  in  accordance  with  Subpart 
910.707; 

(5)  The  extraction  of  coal  incidental  to 
the  extraction  of  other  minerals  where 
coal  does  not  exceed  16%  percent  of  the 
mineral  tonnage  removed  for 
commercial  use  or  sale; 

(6)  The  exploration  for  or  extraction  of 
coal  on  Indian  or  Federal  lands. 

(b)  Except  as  stated  in  §  910.701.11(a] 
(1H6)  above,  any  person  who  conducts 
surface  coal  mining  and  reclamation 
operations  on  non-Indian  or  non-Federal 
lands  in  the  State  of  Georgia  on  or  after 
8  months  from  the  effective  date  of  this 
part  shall  have  a  permit  issued  pursuant 
to  this  part.  However,  under  conditions 
specified  in  30  CFR  910.771-13(b),  a 
person  may  continue  operations  under  a 
previously  issued  Georgia  permit  after 
the  effective  date  of  this  part. 

(c] (l]  Each  structure  used  in 
connection  with  or  to  facilitate  a  coal 
exploration  or  surface  coal  mining  and 
reclamation  operations  shall  comply 
with  the  performance  standards  and  the 
design  requirements  of  Subparts  910.815 
through  910.828  of  this  part,  except 
that — 

(i]  An  existing  stucture  which  meets 
the  performance  standards  of  Subparts 

910.815  through  910.828  of  this  part  but 
does  not  meet  the  design  requirements 
of  Subparts  910.815  through  910.828  of 
this  part  may  be  exempted  from  meeting 
those  design  requirements  by  the  Office. 
The  Office  shall  grant  this  exemption 
only  as  part  of  the  permit  application 
process  after  obtaining  the  information 
required  by  30  CFR  910.780-12  or 
910.874-12. 

(ii)  If  the  performance  standard  of  30 
CI^  Chapter  VII,  Subchapter  B  is  at 
least  as  stringent  as  the  comparable 
performance  standard  of  Subparts 

910.815  through  910.828  of  this  part,  an 
existing  structure  which  meets  the 
performance  standards  of  30  CFR 
Chapter  VII,  Subchapter  B  may  be 
exempted  by  the  Office  from  meeting 


the  design  requirements  of  Subparts 

910.815  through  910.828  of  this  part.  The 
Office  shall  grant  this  exemption  only  as 
part  of  the  permit  application  process 
after  obtaining  the  information  required 
by  30  CFR  910.780-12  or  910.784-12. 

(iii)  An  existing  structure  which  meets 
a  performance  standard  of  30  CFR 
Chapter  VII,  Subchapter  B  which  is  less 
stringent  than  the  comparable 
performance  standards  of  Subparts 

910.815  through  910.828  of  this  part  or 
which  does  not  meet  a  performance 
standard  of  Subparts  910.815  through 
910.828  of  this  part  for  which  there  was 
no  equivalent  performance  standard  in 
30  C^  Chapter  VII,  Subchapter  B  shall 
be  modified  or  reconstructed  to  meet  the 
design  standard  of  Subparts  910.815 
through  910.828  pursuant  to  a 
compliance  plan  approved  by  the  Office 
only  as  part  of  the  permit  application  as 
required  in  30  CFR  910.780-12  or 
910.784-12  and  according  to  the  findings 
required  by  30  CFR  910.786-21. 

(iv)  An  existing  structure  which  does 
not  meet  the  performance  standards  of 
30  CFR  Chapter  VII,  Subchapter  B  and 
which  the  applicant  proposes  to  use  in 
connection  with  or  to  facilitate  the  coal 
exploration  or  surface  coal  mining  and 
reclamation  operation  shall  be  modified 
or  reconstructed  to  meet  the  design 
standards  of  Subparts  910.815  through 
910.828  of  this  part  prior  to  issuance  of 
the  permit. 

(2)  The  exemptions  provided  in 
paragraph  (c](l](i)  and  (c](l)(ii]  of  this 
section  shall  not  apply  to: 

(1)  The  requirements  for  existing  and 
new  waste  piles  used  either  temporarily 
or  permanently  as  dams  or 
embankments;  and 

(ii)  The  requirements  to  restore  the 
approximate  original  contour  of  the 
land. 

(d)(1)  Any  person  conducting  coal 
exploration  on  non-Federal  and  non- 
Indian  lands  on  or  after  the  effective 
date  of  this  Part  shall  either  file  a  notice 
of  intention  to  explore  or  obtain 
approval  of  the  Office  as  required  by  30 
CFR  910.776. 

(2)  Coal  exploration  performance 
standards  in  30  CFR  910.815  shall  apply 
to  coal  exploration  on  non-Federal  and 
non-Indian  lands  which  substantially 
disturbs  the  natural  land  surface  2 
months  after  the  effective  date  of  this 
part. 

§  910.701-12  Petitions  to  initiate 
rulemaking. 

(a)  Any  person  may  petition  the 
Director  to  initiate  a  proceeding  for  the 
issuance,  amendment,  or  repeal  of  any 
regulations  in  this  Part.  The  petition 
shall  be  submitted  to  the  Office  of  the 
Director,  Office  of  Surface  Mining 


Reclamation  and  Enforcement, 
Department  of  the  Interior,  Washington, 
D.C.  20240. 

(b)  The  petition  shall  be  a  concise 
statement  of  the  facts,  technical 
justification,  and  law  which  require 
issuance,  amendment,  or  repeal  of  a 
regulation  and  shall  indicate  whether 
the  petitioner  desires  a  public  hearing. 

(c)  Upon  receipt  of  the  petition,  the 
Director  shall  determine  if  the  petition 
sets  forth  facts,  technical  justification 
and  law  which  may  provide  a 
reasonable  basis  for  issuance, 
amendment  or  repeal  of  a  regulation. 
Facts,  technical  justification  or  law 
previously  considered  in  a  petition  or 
rulemaking  on  the  same  issue  shall  not 
provide  a  reasonable  basis.  If  the 
Director  determines  that  the  petition  has 
a  reasonable  basis,  a  notice  shall  be 
published  in  the  Federal  Register 
seeking  comments  from  the  public  on 
the  proposed  change.  The  Director  may 
hold  a  public  hearing,  may  conduct  an 
investigation  or  take  other  action  to 
determine  whether  the  petition  should 
be  granted. 

(d)  Within  90  days  from  receipt  of  the 
petition,  the  Director  shall  issue  a 
written  decision  either  granting  or 
denying  the  petition.  The  Director’s 
decision  shall  constitute  the  final 
decision  for  the  Department 

(1)  If  the  petition  is  granted,  the 
Director  shall  initiate  a  rulemaking 
proceeding. 

(2)  If  the  petition  is  denied,  the 
Director  shall  notify  the  petitioner  in 
writing,  setting  forth  the  reasons  for 
denial. 

§  910.701-13  Notice  of  citizen  suits. 

(a)  A  person  who  intends  to  initiate  a 
civil  action  on  his  or  her  own  behalf 
under  Section  520  of  the  Act  shall  give 

'  notice  of  intent  to  do  so,  in  accordance 
with  this  Subpart. 

(b)  Notice  shall  be  given  by  certified 
mail  to  the  Secretary,  the  Director  and 
the  Regional  Director. 

(c)  Notice  shall  be  given  by  certified 
mail  to  the  alleged  violator,  if  the 
complaint  alleges  a  violation  of  the  Act 
or  any  regulation,  order,  or  permit 
issued  under  the  Act. 

(d)  Service  of  notice  under  this 
Section  is  complete  upon  mailing  to  the 
last  known  address  of  the  person  being 
notified. 

(e)  A  person  giving  notice  regarding 
an  alleged  violation  shall  state,  to  the 
extent  known — 

(1)  Sufficient  information  to  identify 
the  provision  of  the  Act,  regulation, 
order,  or  permit  allegedly  violated; 

(2)  The  act  or  omission  alleged  to 
constitute  a  violation; 
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(3)  The  name,  address,  and  telephone 
numbers  of  the  person  or  persons 
responsible  for  the  alleged  violation; 

(4)  The  date,  time,  and  location  of  the 
alleged  violation; 

(5)  The  name,  address,  and  telephone 
number  of  the  person  giving  notice;  and 

(6)  The  name,  address,  and  telephone 
number  of  legal  counsel,  if  any,  of  the 
person  giving  notice. 

(f)  A  person  giving  notice  of  an 
alleged  failure  by  the  Secretary  or  the 
Office  to  perform  a  mandatory  act  or 
duty  under  the  Act  shall  state,  to  the 
extent  known — 

(1)  The  provision  of  the  Act  containing 
the  mandatory  act  or  duty  allegedly  not 
performed. 

(2)  Sufficient  information  to  identify 
the  omission  alleged  to  constitute  the 
failure  to  perform  a  mandatory  act  or 
duty  under  the  Act; 

(3)  The  name,  address,  and  telephone 
number  of  the  person  giving  notice;  and 

(4)  The  name,  address,  and  telephone 
number  of  legal  counsel,  if  any,  of  the 
person  giving  notice. 

§  910.701-14  Availability  of  records. 

(a)  Records  required  by  the  Act  to  be 
made  available  locally  to  the  public 
shall  be  retained  at  the  County 
courthouse  (Clerk’s  Office). 

(b)  Other  records  or  documents  in  the 
possession  of  the  Office  may  be 
requested  imder  43  CFR  Part  2,  which 
implements  the  Freedom  of  Information 
Act  and  the  Privacy  Act. 

§  910.701-15  Computation  of  time. 

(a)  Except  as  otherwise  provided, 
computation  of  time  under  30  CFR 
Chapter  VII  and  this  Part  is  based  on 
calendar  days. 

(b)  In  computing  any  period  of 
prescribed  time,  the  day  on  which  the 
designated  period  of  time  begins  is  not 
included.  The  last  day  of  the  period  is 
included  unless  it  is  a  Saturday,  Sunday, 
or  legal  holiday  on  which  the  Office  is 
not  open  for  business,  in  which  event 
the  period  runs  until  the  end  of  the  next 
day  which  is  not  a  Saturday.  Sunday,  or 
legal  holiday. 

(c)  Intermediate  Saturdays,  Sundays, 
and  legal  holidays  are  excluded  from  the 
computation  when  the  period  of 
prescribed  time  is  7  days  or  less. 

§  910.701-16  Termination  of  the  program. 

Termination  of  the  Federal  program  in 
the  State  of  Georgia  shall  be 
accomplished  at  the  same  time  and 
through  the  procedures  for  approval  of  a 
State  program  for  the  State  of  Georgia 
under  30  CFR  Part  732.  The  Federal 
program  in  the  State  of  Georgia  shall  not 
be  considered  terminated  until  a  State 
program  for  the  State  of  Georgia  has 


been  approved  by  the  Secretary  in 
accordance  with  30  CFR  Part  732. 

Subpart  910.707— Exemption  for  Coal 
Extraction  Incident  to  Government- 
Financed  Highway  or  Other 
Conatruction  * 

§  910.707-1  Scope. 

(a)  This  subpart  establishes  the 
procedures  for  determining  those 
surface  coal  mining  and  reclamation 
operations  which  are  exempt  from  this 
Part  because  the  extraction  of  coal  is  an 
incidental  part  of  Federal,  State,  or  local 
govemment-flnanced  highway  or  other 
construction. 

(b)  This  subpart  exempts  the 
extraction  of  coal  which  is  incidental  to 
government-financed  construction  from 
the  requirements  of  this  part,  if  that 
extraction  meets  speciHed  criteria  which 
ensure  that  the  construction  is 
government-financed  and  that  the 
extraction  of  coal  is  incidental  to  it. 

§  910.707-5  Definitions. 

As  used  in  this  subpart,  the  following 
terms  have  the  speciHed  meaning: 

Extraction  of  coalas  an  incidental 
part  means  the  extraction  of  coal  which 
is  necessary  to  enable  the  construction 
to  be  accomplished.  For  purposes  of  this 
subpart,  only  that  coal  extracted  from 
within  the  right-of-way,  in  the  case  of  a 
road,  railroad,  utility  line  or  other  such 
construction,  or  within  the  boundaries  of 
the  area  directly  affected  by  other  types 
of  government-financed  construction, 
may  be  considered  incidental  to  that 
construction.  Extraction  of  coal  outside 
the  right-of-way  or  boimdary  of  the  area 
directly  affected  by  the  construction 
shall  be  subject  to  the  requirements  of 
this  Part. 

Government  financing  agency  means 
a  Federal,  State,  county,  municipal,  or 
local  unit  of  government,  or  a 
department,  bureau,  agency  or  office  of 
the  unit  which,  directly  or  through 
another  unit  of  government,  finances 
construction. 

Government-financed  construction 
means  construction  funded  50  percent  or 
more  by  funds  appropriated  from  a 
government  financing  agency’s  budget 
or  obtained  from  general  revenue  bonds, 
but  shall  not  mean  government  financing 
agency  guarantees,  insurance,  loans, 
funds  obtained  through  industrial 
revenue  bonds  or  their  equivalent,  or  in- 
kind  payments. 

§  910.707-1 1  Applicability. 

(a)  Coal  extraction  which  is  an 
incidental  part  of  government-financed 
construction  and  for  which  there  is 
compliance  with  the  provisions  of  this 


subpart,  is  exempt  from  the  other 
provisions  of  this  part. 

(b)  Any  person  who  conducts  or 
intends  to  conduct  coal  extraction  which 
does  not  satisfy  paragraph  [a]  of  this 
section  shall  not  proceed  until  a  permit 
has  been  obtained  from  the  Office  under 
this  part. 

§  910.707-12  Information  to  be  maintained 
on  site.  _ 

Any  person  extracting  coal  incident  to 
government-financed  highway  or  other 
construction  who  extracts  more  than  250 
tons  of  coal  and  affects  more  than  two 
acres  shall  maintain,  on  the  site  of  the 
extraction  operation  and  available  for 
inspection,  documents  which  show — 

(a)  A  description  of  the  construction 
project; 

(b)  The  exact  location  of  the 
construction,  right-of-way  or  the 
boundaries  of  the  area  which  will  be 
directly  affected  by  the  construction; 
and 

(c)  The  government  agency  which  is 
providing  the  financing  and  the  kind  and 
amount  of  public  financing,  including  the 
percentage  of  the  entire  construction 
costs  represented  by  the  government 
financing. 

Subpart  910.761— Areas  Designated  by 
Act  of  Congress 

§  910.761-4— Responsibility. 

The  Director  or  his  designee  shall 
determine — 

(a)  Whether  any  application  for  a 
permit  for  surface  coal  mining 
operations  must  be  denied  because  the 
operations  are  prohibited  or  limited  by 
Section  522(e]  of  the  Act;  and 

(b)  Whether  an  applicant  for  a  permit 
either  had  any  valid  existing  rights  on 
August  3, 1977,  or  was  conducting  an 
existing  surface  coal  mining  operation 
on  those  lands  on  August  3, 1977. 

§  910.761-5  Definitions. 

For  the  purposes  of  this  subpart — 

Valid  existing  rights  means: 

(a)  Except  for  haul  roads, 

(ij  Those  property  rights  in  existence 
on  August  3, 1977,  that  were  created  by 
a  legally  binding  conveyance,  lease, 
deed,  contract  or  other  document  which 
authorizes  the  applicant  to  produce  coal 
by  a  surface  coal  mining  operation;  and 

(2)  The  person  proposing  to  conduct 
surface  coal  mining  operations  on  such 
lands  either 

(i)  Had  been  validly  issued,  or 
exercised  a  good  faith  attempt  to  obtain, 
on  or  before  August  3, 1977,  all  State 
and  Federal  permits  necessary  to 
conduct  such  operations  on  those  lands, 
or 

(ii)  Can  demonstrate  that  the  coal  is 
both  needed  for,  and  immediately 
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adjacent  to,  an  on-going  surface  coal 
mining  operation  for  which  all  permits 
were  obtained  prior  to  August  3, 1977; 

(b)  For  haul  roads, 

(1)  A  recorded  right  of  way,  recorded 
easement  or  a  permit  for  a  coal  haul 
road  recorded  as  of  August  3, 1977,  or 

(2)  Any  other  road  in  existence  as  of 
August  3, 1977; 

(c)  Interpretation  of  the  terms  of  the 
document  relied  upon  to  establish  valid 
existing  rights  shall  be  based  upon  the 
usage  and  custom  at  the  time  and  place 
where  it  came  into  existence  and  upon  a 
showing  by  the  applicant  that  the 
parties  to  the  document  actually 
contemplated  a  right  to  conduct  the 
same  underground  or  surface  mining 
activities  for  which  the  applicant  claims 
a  valid  existing  right; 

(d)  “Valid  existing  rights”  does  not 
mean  mere  expectation  of  a  right  to 
conduct  surface  coal  mining  operations 
or  the  right  to  conduct  underground  coal 
mining.  Examples  of  rights  which  alone 
do  not  constitute  valid  existing  rights 
include,  but  are  not  limited  to,  coal 
exploration  permits  or  licenses, 
applications  or  bids  for  leases,  or  where 
a  person  has  only  applied  for  a  State  or 
Federal  permit. 

No  significant  recreational,  timber, 
economic  or  other  values  incompatible 
with  surface  coal  mining  operations 
means  those  significant  values  which 
could  be  damaged  by,  and  are  not 
capable  of  existing  together  with, 
surface  coal  mining  operations  because 
of  the  undesirable  effects  mining  would 
have  on  those  values,  either  on  the  area 
included  in  the  permit  application  or  on 
adjacent  areas  which  may  be  affected 
by  mining.  Those  values  to  be  evaluated 
for  their  importance  include: 

(a)  Recreation,  including  hiking, 
boating,  camping,  skiing  or  other  related 
outdoor  activities; 

(b)  Timber  management  and 
silviculture; 

(c)  Agriculture,  aquaculture  or 
production  of  other  natural,  processed 
or  manufactured  products  which  enter  > 
commerce; 

(d)  Scenic,  historic,  archeologic, 
esthetic,  fish,  wildlife,  plants  or  cultural 
interests. 

Surface  operations  and  impacts 
incident  to  an  underground  coal  mine 
means  all  activities  involved  in  or 
related  to  underground  coal  mining 
which  are  either  conducted  on  the 
surface  of  the  land,  produce  changes  in 
the  land  surface  or  disturb  the  surface, 
air  or  water  resources  of  the  area, 
including  all  activities  listed  in  Section 
701(28)  of  the  Act  and  the  definition  of 
surface  coal  mining  operations 
appearing  in  30  CFR  910.701-5. 


Significant  forest  cover  means  an 
existing  plant  community  consisting 
predominantly  of  trees  and  other  woody 
vegetation.  The  Secretary  of  Agriculture 
shall  decide  on  a  case-by-case  basis 
whether  the  forest  cover  is  significant 
within  those  national  forests  west  of  the 
100th  meridian. 

Occupied  dwelling  means  any 
building  that  is  currently  being  used  on 
a  regular  or  temporary  basis  for  human 
habitation. 

Public  building  means  any  structure 
that  is  owned  by  a  public  agency  or 
used  principally  for  public  business, 
meetings  or  other  group  gatherings. 

Community  or  institutional  building 
means  any  structure,  other  than  a  public 
building  or  an  occupied  dwelling,  which 
is  used  primarily  for  meetings, 
gatherings  or  functions  of  local  civic 
organizations  or  other  community 
groups;  functions  as  an  educational, 
cultural,  historic,  religious,  scientific, 
correctional,  mental-health  or  physical 
health  care  facility;  or  is  used  for  public 
services,  including,  but  not  limited  to, 
water  supply,  power  generation  or 
sewage  treatment. 

Surface  coalmining  operations  which 
exist  on  the  date  of  enactment  means  all 
surface  coal  mining  operations  which 
were  being  conducted  on  August  3, 1977. 

Public  park  means  an  area  dedicated 
or  designated  by  any  Federal,  State,  or 
local  agency  for  public  recreational  use, 
whether  or  not  such  use  is  limited  to 
certain  times  or  days,  including  any  land 
leased,  reserved  or  held  open  to  the 
public  because  of  that  use. 

Public  road  means  any  thoroughfare 
open  to  the  public  which  has  been,  and 
is  being  used  by  the  public  for  vehicular 
travel. 

Cemetery  means  any  area  of  land 
where  human  bodies  are  interred. 

§  910.761-1 1  Areas  where  mining  is 
prohibited  or  limited. 

Subject  to  valid  existing  rights,  no 
surface  coal  mining  operations  shall  be 
conducted  after  August  3, 1977,  unless 
those  operations  existed  on  the  date  of 
enactment: 

(a)  On  any  lands  within  the 
boundaries  of  the  National  Park  System, 
the  National  Wildlife  Refuge  System,  the 
National  System  of  Trails,  the  National 
Wilderness  Preservation  System,  the 
Wild  and  Scenic  Rivers  System, 
including  study  rivers  designated  under 
Section  5(a)  of  the  Wild  and  Scenic 
Rivers  Act  (16  U.S.C.  1276(a)),  and 
National  Recreation  Areas  designated 
by  Act  of  Congress; 

(b)  On  any  lands  which  will  adversely 
affect  any  publicly  owned  park  or  places 
included  on  the  National  Register  of 
Historic  Places,  unless  approved  by  the 


Federal,  State  or  local  agency  with 
jurisdiction  over  the  park  or  places; 

(c)  Within  100  feet  measured 
horizontally  of  the  outside  right-of-way 
line  of  any  public  road,  except — 

(1)  Where  mine  access  roads  or 
haulage  roads  join  such  right-of-way 
line;  or 

(2)  Where  the  Office  allows  the  public 
road  to  be  relocated  or  the  area  affected 
to  be  within  100  feet  of  such  road, 
after — 

(1)  Public  notice  and  opportunity  for  a 
public  hearing  in  accordance  with 

§  910.761-12(c);  and, 

(ii)  Making  a  written  finding  that  the 
interests  of  the  affected  public  and 
landowners  will  be  protected; 

(d)  Within  300  feet  measured 
horizontally  from  any  occupied 
dwelling,  unless  the  owner  thereof  has 
provided  a  written  waiver  consenting  to 
surface  coal  mining  operations  closer 
than  300  feet; 

(e)  Within  300  feet  measured 
horizontally  of  any  public  building, 
school,  church,  community  or 
institutional  building  or  public  park;  or 

(f)  Within  100  feet  measured 
horizontally  of  a  cemetery. 

§  910.761-12  Procedures. 

(a)  Upon  receipt  of  a  complete 
application  for  a  surface  coal  mining 
and  reclamation  operation  permit,  the 
Office  shall  review  the  application  to 
determine  whether  surface  coal  mining 
operations  are  limited  or  prohibited 
under  §  910.761-11  on  the  lands  which 
would  be  disturbed  by  the  proposed 
operation. 

(b) (1)  Where  the  proposed  operation 
would  be  located  on  any  lands  listed  in 
§  910.761-11  (a)  and  (f),  the  Office  shall 
reject  the  application  if  the  applicant 
had  no  valid  existing  rights  for  the  area 
on  August  3, 1977,  or  if  the  operation  did 
not  exist  on  that  date. 

(2)  If  the  Office  is  unable  to  determine 
whether  the  proposed  operation  is 
located  within  the  boundaries  of  any  of 
the  lands  in  §  910.761-ll(a)  or  closer 
than  the  limits  provided  in  §  910.761- 
11(f), the  Office  shall  transmit  a  copy  of 
the  relevant  portions  of  the  permit 
application  to  the  appropriate  Federal, 
State  or  local  government  agency  for  a 
determination  or  clariHcation  of  the 
relevant  boundaries  or  distances,  with  a 
notice  to  the  appropriate  agency  that  it 
must  respond  within  30  days  of  receipt 
of  the  request. 

(c)  Where  the  proposed  mining 
operation  is  to  be  conducted  within  100 
feet  measured  horizontally  of  the 
outside  right-of-way  line  of  any  public 
road  (except  where  mine  access  roads 
or  haulage  roads  join  such  right-of-way 
line)  or  where  the  applicant  proposes  to 
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relocate  any  public  road,  the  Office 
shall — 

(1)  Require  the  applicant  to  obtain 
necessary  approvals  of  the  authority 
with  jurisdiction  over  the  public  road; 

(2)  Provide  notice  in  a  newspaper  of 
general  circulation  in  the  affected  locale 
of  a  public  hearing  at  least  2  weeks 
before  the  hearing: 

(3)  Provide  an  opportunity  for  a  public 
hearing  at  which  any  member  of  the 
public  may  participate  in  the  locality  of 
the  proposed  mining  operations  for  the 
purpose  of  determining  whether  the 
interests  of  the  public  and  affected 
landowners  will  be  protected;  and 

(4)  Make  a  written  finding  based  upon 
information  received  at  the  public 
hearing  within  30  days  after  completion 
of  the  hearing  as  to  whether  the 
interests  of  the  public  and  affected 
landowners  will  be  protected  from  the 
proposed  mining  operations. 

(d)  Where  the  proposed  surface  coal 
mining  operations  would  be  conducted 
within  300  feet  measured  horizontally  of 
any  occupied  dwelling,  the  applicant 
shall  submit  with  the  application  a 
written  waiver  from  the  owner  of  the 
dwelling,  consenting  to  such  operatiops 
within  a  closer  distance  of  the  dwelling 
as  specified  in  the  waiver.  The  waiver 
must  be  knowingly  made  and  separate 
from  a  lease  or  deed  unless  the  lease  or 
deed  contains  an  explicit  waiver. 

(e) (1)  Where  the  proposed  surface 
coal  mining  operation  may  adversely 
affect  any  public  park  or  places  included 
on  the  National  Register  of  Historic 
Places,  the  Office  shall  transmit  to  the 
Federal,  State  or  local  agencies  with 
jurisdiction  over  the  park  or  historic 
place  a  copy  of  the  completed  permit 
application  containing  the  following; 

(1)  A  request  for  that  agency’s 
approval  or  disapproval  of  the 
operations: 

(ii)  A  notice  to  the  appropriate  agency 
that  it  must  respond  within  30  days  from 
receipt  of  the  request. 

(2)  A  permit  for  the  operation  shall  not 
be  issued  unless  jointly  approved  by  all 
affected  agencies. 

(f)  If  the  Office  determines  that  the 
proposed  surface  coal  mining  operation 
is  not  prohibited  under  Section  522(e)  of 
the  Act  (30  U.S.C.  1272(e)),  it  may 
nevertheless,  pursuant  to  appropriate 
petitions,  designate  such  lands  as 
unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations  pursuant 
to  30  CFR  910.762  and  910.769. 

(g)  A  determination  by  the  Office  that 
a  person  holds  or  does  not  hold  a  valid 
existing  right  or  that  surface  coal  mining 
operations  did  or  did  not  exist  on  the 
date  of  enactment  shall  be  subject  to 
administrative  and  judicial  review  under 
30  CFR  910.787-ll(c)  and  12(b)(2). 


Subpart  910.762— Criteria  for 
Designating  Areas  as  Unsuitabie  for 
Surface  Coai  Mining  Operations 

§  910.762-4  Responsibility. 

The  Office  shall  use  the  criteria  in  this 
subpart  for  the  evaluation  of  each 
petition  for  the  designation  of  areas  as 
unsuitable  for  surface  coal  mining 
operations. 

§  910.762-5  Definitions. 

For  purposes  of  this  Subpart: 

Fragile  lands  means  geographic  areas 
containing  natural,  ecologic,  scientiFic  or 
esthetic  resources  that  could  be 
damaged  or  destroyed  by  surface  coal 
mining  operations.  Examples  of  fragile 
lands  include  valuable  habitats  for  fish 
or  wildlife,  critical  habitats  for 
endangered  or  threatened  species  of 
animals  or  plants,  uncommon  geologic 
formations.  National  Natural  Landmark 
sites,  areas  where  mining  may  cause 
flooding,  environmental  corridors 
containing  a  concentration  of  ecologic 
and  esthetic  features,  areas  of 
recreational  value  due  to  high 
environmental  quality,  and  buffer  zones 
adjacent  to  the  boundaries  of  areas 
where  surface  coal  mining  operations 
are  prohibited  under  Section  522(e)  of 
the  Act  and  30  CFR  910.761. 

Historic  lands  means  historic  or 
cultural  districts,  places,  structures  or 
objects,  including  archeological  and 
paleontological  sites.  National  Historic 
Landmark  sites,  sites  listed  on  or 
eligible  for  listening  on  a  State  or  „ 
National  Register  of  Historic  Places, 
sites  having  religious  or  cultural 
significance  to  native  Americans  or 
religious  groups  or  sites  for  which 
historic  designation  is  pending. 

Natural  hazard  lands  means 
geographic  areas  in  which  natural 
conditions  exist  which  pose  or,  as  a 
result  of  surface  coal  mining  operations, 
may  pose  a  threat  to  the  health,  safety 
or  welfare  of  people,  property  or  the 
environment,  including  areas  subject  to 
landslides,  cave-ins,  large  or 
encroaching  sand  dunes,  severe  wind  or 
soil  erosion,  frequent  flooding, 
avalanches  and  areas  of  unstable 
geology. 

Substantial  legal  and  financial 
commitments  in  a  surface  coal  mining 
operation  means  significant  investments 
that  have  been  made  on  the  basis  of  a 
long-term  coal  contract  in  power  plants; 
railroads,  coal-handling,  preparation, 
extraction  or  storage  facilities  and  other 
capital-intensive  activities.  An  example 
would  be  an  existing  mine,  not  actually 
producing  coal,  but  in  a  substantial 
stage  of  development  prior  to 
production.  Costs  of  acquiring  the  coal 
in  place  or  the  right  to  mine  it  without 


an  existing  mine,  as  described  in  the 
above  example,  alone  are  not  sufficient 
to  constitute  substantial  legal  and 
financial  commitments. 

§  910.762-1 1  Criteria  for  designating  lands 
as  unsuitable. 

(a)  Upon  petition  an  area  shall  be 
designated  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations,  if  the  Office  determines  that 
reclamation  is  not  technologically  and 
economically  feasible. 

(b)  Upon  petition  an  area  may  be  (but 
is  not  required  to  be)  designated  as 
unsuitable  for  certain  types  of  surface 
coal  mining  operations,  if  the  operations 
will — 

(1)  Be  incompatible  with  existing  State 
or  local  land  use  plans  or  programs; 

(2)  Affect  fragile  or  historic  lands  in 
which  the  operations  could  result  in 
significant  damage  to  important  historic, 
cultural,  scientific,  or  esthetic  values  or 
natural  systems; 

(3)  Affect  renewable  resource  lands  in 

which  the  operations  could  result  in  a 
substantial  loss  or  reduction  of  long- 
range  productiivity  of  water  supply  or  of 
food  or  fiber  products;  or  — 

(4)  Affect  natural  hazard  lands  in 
which  the  operations  could  substantially 
endanger  life  and  property,  such  lands 
to  include  areas  subject  to  frequent 
flooding  and  areas  of  unstable  geology. 

§  910.762-13  Land  exempt  from 
designation  as  unsuitable  for  surface  coal 
mining  operations. 

The  requirements  of  this  subpart  do 
not  apply  to — 

(a)  Lands  on  which  surface  coal 
mining  operations  were  being  conducted 
on  the  date  of  enactment; 

(b)  Lands  covered  by  a  permit  issued 
under  the  Act;  or 

(c)  Lands  where  substantial  legal  and 
financial  commitments  in  surface  coal 
mining  operations  were  in  existence 
prior  to  January  4, 1977. 

§  910.762-14  Exploration  on  land 
designated  as  unsuitable  for  surface  coal 
mining  operations. 

Designation  of  any  area  as  unsuitable 
for  all  or  certain  types  of  surface  coal 
mining  operations  pursuant  to  Section 
522  of  the  Act  and  regulations  of 
Subparts  910.760  through  910.764  does 
not  prohibit  coal  exploration  operations 
in  the  area,  if  conducted  in  accordance 
with  this  program.  Exploration 
operations  on  any  lands  designated 
unsuitable  for  surface  coal  mining 
operations  must  be  approved  by  the 
Office  under  30  CFR  910.776  to  insure 
that  exploration  does  not  interfere  with 
any  value  for  which  the  area  has  been 
designated  unsuitable  for  surface  coal 
mining. 
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Subpart  910.764— Process  for 
Designating  Areas  Unsuitable  for 
Surface  Coal  Mining  Operations 

§910.764-3  Authority. 

The  Director  or  his  designee  has 
authority  under  Sections  504(a]  and  522 
of  the  Act  to  receive  and  review 
petitions  to  designate  lands  as 
unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations  and  for 
terminating  such  designations  beginning 
1  year  after  this  program  is  effective. 

§  910.764-13  Procedures:  Petitions. 

(a)  Right  to  petition.  Any  person 
having  an  interest  which  is  or  may  be 
adversely  affected  has  the  right  to 
petition  the  Office  to  have  an  area 
designated  as  unsuitable  for  surface 
coal  mining  operations,  or  to  have  an 
existing  designation  terminated. 

(b)  Designation.  The  only  information 
that  a  petitioner  need  provide  is: 

(1)  The  location  and  size  of  the  area 
covered  by  the  petition; 

(2)  Allegations  of  facts  and  supporting 
evidence  which  would  tend  to  establish 
that  the  area  is  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations; 

(3)  A  description  of  how  mining  of  the 
area  has  affected  or  may  adversely 
affect  people,  land,  air,  water  or  other 
resources; 

(4)  The  petitioner’s  name,  address  and 
telephone  number;  and 

(5)  Identification  of  the  petitioner’s 
interest  which  is  or  may  be  adversely 
affected. 

(c)  Termination.  The  only  information 
that  a  petitioner  need  provide  to 
terminate  a  designation  is: 

(1)  The  location  and  size  of  the  area 
covered  by  the  petition; 

(2)  Allegations  of  facts,  with 
supporting  evidence,  not  contained  in 
the  record  of  the  proceeding  in  which 
the  area  was  designated  unsuitable, 
which  would  tend  to  establish  the 
statements  or  allegations,  and  which 
statements  or  allegations  indicate  that 
the  designation  should  be  terminated 
based  on: 

(i)  The  nature  or  abundance  of  the 
protected  resource  or  condition  or  other 
basis  of  the  designation  if  the 
designation  was  based  on  criteria  found 
in  30  CFR  910.762-ll(b);  or 

(ii)  Reclamation  now  being 
technogically  and  economically  feasible, 
if  the  designation  was  based  on  the 
criteria  found  in  30  CFR  910.762-ll(a);  or 

(iii)  The  resources  or  condition  not 
being  affected  by  surface  coal  mining 
operations,  or  in  the  case  of  land  use 
plans,  not  being  incompatible  with 
surface  coal  mining  operations  during 
and  after  mining,  if  the  designation  was 


based  on  the  criteria  found  in  30  CFR 
910.762-ll(b). 

(3)  The  petitioner’s  name,  address  and 
telephone  number;  and 

(4)  Identification  of  the  petitioner’s 
interest  which  is  or  may  be  adversely 
affected  by  the  continuation  of  the 
designation. 

§  9 1 0.764- 1 5  Procedures:  Initial 
processing,  recordkeeping,  and  notification 
requirements. 

(а) (1)  Within  30  days  of  receipt  of  a 
petition,  the  Office  shall  notify  the 
petitioner  by  certified  mail  whether  or 
not  the  petition  is  complete  under 

§  910.764-13  (b)  or  (c). 

(2)  The  Office  shall  determine  whether 
any  identified  coal  resources  exist  in  the 
area  covered  by  the  petition,  without 
requiring  any  showing  from  the 
petitioner.  If  the  Office  finds  there  are 
not  any  identified  coal  resources  in  that 
area,  it  shall  return  the  petition  to  the 
petitioner  with  a  statement  of  the 
hndings. 

(3)  The  Office  may  reject  petitions  for 
designations  or  terminations  of 
designations  which  are  frivolous.  Once 
the  requirements  of  §  910.764-13  are 
met,  no  party  shall  bear  any  burden  of 
proof,  but  each  accepted  petition  shall 
be  considered  and  acted  upon  by  the 
Office  pursuant  to  the  procedures  of  this 
subpart. 

(4)  When  considering  a  petition  for  an 
area  which  was  previously  and 
unsuccessfully  proposed  for  designation, 
the  Office  shall  determine  if  the  new 
petition  presents  new  allegations  of 
facts.  If  the  petition  does  not  contain 
new  allegations  of  facts,  the  Office  shall 
not  consider  the  petition  and  shall 
return  the  petition  to  the  petitioner,  with 
a  statement  of  its  findings  and  a 
reference  to  the  record  of  the  previous 
designation  proceedings  where  the  facts 
were  considered. 

(5)  If  the  Office  determines  that  the 
petition  is  incomplete  or  frivolous,  it 
shall  return  the  petition  to  the  petitioner, 
with  a  written  statement  of  the  reason 
for  the  determination  and  the  categories 
of  information  needed  to  make  the 
petition  complete. 

(б)  The  Office  shall  notify  the  person 
who  submits  a  petition  of  any 
application  for  a  permit  received  which 
proposes  to  include  any  area  covered  by 
the  petition. 

(7)  Any  petitions  received  after  the 
close  of  the  public  comment  period  on  a 
permit  application  relating  to  the  same 
proposed  permit  area  shall  not  prevent 
the  Office  from  issuing  a  decision  on 
that  permit  application.  The  Office  may 
return  any  petition  received  thereafter  to 
the  petitioner  with  a  statement  why  the 
Office  cannot  consider  the  petition.  For 


the  purposes  of  this  Section,  close  of  the 
public  comment  period  shall  mean  at  the 
close  of  any  informal  conference  held 
under  30  CFR  910.786-14,  or,  if  no 
conference  is  requested,  at  the  close  of 
the  period  for  filing  written  comments 
and  objections  imder  30  CFR  910.786-12 
and  13. 

(b) (1)  Within  three  weeks  after  the 
determination  that  a  petition  is 
complete,  the  Office  shall  circulate 
copies  of  the  petition  to,  and  request 
submissions  of  relevant  information 
from,  other  interested  governmental 
agencies,  the  petitioner,  intervenors, 
persons  with  an  ownership  interest  of 
record  in  the  property,  and  other 
persons  known  to  the  Office  to  have  an 
interest  in  the  property. 

(2)  Within  three  weeks  after  the 
determination  that  a  petition  is 
complete,  the  Office  shall  notify  the 
general  public  of  the  receipt  of  the 
petition  and  request  submissions  of 
relevant  information  by  a  newspaper 
advertisement  placed  once  a  week  for 
two  consecutive  weeks  in  the  locale  of 
the  area  covered  by  the  petition,  in  the 
newspaper  of  largest  circulation  in  the 
State,  and  in  the  Federal  Register. 

(c)  Until  three  days  before  the  Office 
holds  a  hearing  under  30  CFR  910.764- 
17,  any  person  may  intervene  in  the 
proceeding  by  filing  allegations  of  facts, 
supporting  evidence,  a  short  statement 
identifying  the  petition  to  which  the 
allegations  pertain,  and  the  intervenor’s 
name,  address  and  telephone  number. 

(d)  Beginning  immediately  after  a 
complete  petition  is  filed,  the  Office 
shall  compile  and  maintain  a  record 
consisting  of  all  documents  relating  to 
the  petition  filed  with  or  prepared  by  the 
Office.  The  Office  shall  make  the  record 
available  for  public  inspection,  free  of 
charge,  and  copying,  at  reasonable  cost, 
during  all  normal  business  hours  at  a 
central  location  of  the  county  or  multi¬ 
county  area  in  which  the  land  petitioned 
is  located,  and  at  the  Regional  Office 
and  the  Washington,  D.C..  Office  of  the 
Office. 

§  910.764-17  Procedures:  Hearing 
requirements. 

(a)  Within  10  months  after  receipt  of  a 
complete  petition,  the  Office  shall  hold  a 
public  hearing  in  the  locality  of  the  area 
covered  by  the  petition.  If  all  petitioners 
and  intervenors  agree,  the  hearing  need 
not  be  held.  The  hearing  shall  be 
legislative  and  fact-finding  in  nature, 
without  cross-examination  of  witnesses. 
The  Office  shall  make  a  verbatim 
transcript  of  the  hearing. 

(b) (1)  The  Office  shall  give  notice  of 
the  date,  time,  and  location  of  the 
hearing  to: 
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(1)  Location,  State,  and  Federal 
agencies  which  may  have  an  interest  in 
the  decision  on  the  petition; 

(ii)  The  petitioner  and  the  intervenors: 
and 

(iii)  Any  person  with  an  ownership  or 
other  interest  known  to  the  Office  in  the 
area  covered  by  the  petition. 

(2)  Notice  of  the  hearing  shall  be  sent 
by  certified  mail  and  postmarked  not 
less  than  30  days  before  the  scheduled 
date  of  the  hearing. 

(c)  The  Office  shall  notify  the  general 
public  of  the  date,  time,  and  location  of 
the  hearing  by  placing  a  newspaper 
advertisement  once  a  week  for  2 
consecutive  weeks  in  the  locale  of  the 
area  covered  by  the  petition  and  once 
during  the  week  prior  to  the  scheduled 
date  of  the  public  hearing.  The 
consecutive  weekly  advertisement  must 
begin  between  4  and  5  weeks  before  the 
scheduled  date  of  the  public  hearing. 

(d)  The  OfHce  may  consolidate  in  a 
single  hearing  the  hearings  required  for 
each  of  several  petitions  which  relate  to 
areas  in  the  same  locale. 

(e)  Prior  to  designating  any  land  areas 
as  unsuitable  for  surface  coal  mining 
operations,  the  OfHce  shall  prepare  a 
detailed  statement,  using  existing  and 
available  information  on  the  potential 
coal  resources  of  the  area,  the  demand 
for  coal  resources,  and  the  impact  of 
such  designation  on  the  environment, 
the  economy,  and  the  supply  of  coal. 

(f)  In  the  event  that  all  petitioners  and 
intervenors  stipulate  agreement  prior  to 
the  hearing,  the  petition  may  be 
withdrawn  from  consideration. 

§910.764-19  Procedures  decision. 

In  reaching  its  decision,  the  Office 
shall  use — 

(1)  The  information  contained  in  the 
data  base  and  inventory  system 
developed  in  accordance  with  the 
requirements  of  30  CFR  764.21; 

(2)  Information  provided  by  other 
governmental  agencies; 

(3)  The  detailed  statement  prepared 
under  Section  910.764-17(e);  and 

(4)  Any  other  relevant  information 
submitted  during  the  comment  period. 

(b]  A  final  written  decision  shall  be 
issued  by  the  Office  including  a 
statement  of  reasons,  within  60  days  of 
completion  of  the  public  hearing,  or,  if 
no  public  hearing  is  held,  then  within  12 
months  after  receipt  of  the  complete 
petition.  The  Office  shall  simultaneously 
send  the  decision  by  certified  mail  to  the 
petitioner,  every  other  party  to  the 
proceeding,  and  to  the  Georgia 
Department  of  Natural  Resources. 

(c)  The  decision  of  the  Office  with 
respect  to  a  petition,  or  the  failure  of  the 
Office  to  act  within  the  time  limits  set 
forth  in  this  Section,  shall  be  subject  to 


judicial  review  by  the  United  States 
District  Court  for  the  District  in  which 
the  area  is  located  in  accordance  with 
Section  526(a](2]  and  (b)  of  the  Act  and 
30  CFR  910.787-12. 

§  910.764-23  Public  information. 

The  Office  shall: 

(a)  Make  the  information  and  data 
base  system  available  to  the  public  for 
inspection  free  of  charge  and  for  copying 
at  reasonable  cost; 

(b)  Provide  information  to  the  public 
on  the  petition  procedures  necessary  to 
have  an  area  designated  as  unsuitable 
for  all  or  certain  types  of  surface  coal 
mining  operations  or  to  have 
designations  terminated  and  describe 
how  the  inventory  and  data  base  system 
can  be  used. 

(c)  Maintain  a  map  of  areas 
designated  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations. 

(d)  Make  available  to  any  person  any 
information  within  its  control  regarding 
designations,  including  mineral  or 
elemental  content  which  is  potentially 
toxic  in  the  environment  but  excepting 
proprietary  information  on  the  chemical 
and  physical  prpperties  of  the  coal. 

Subpart  910.770 — General 
Requirements  for  Permit  and 
Exploration  Procedures 

§  910.770-4  Responsibilities. 

(a)  Persons  seeking  to  engage  in 
surface  coal  mining  and  reclamation 
operations  must  submit  an  application 
for  and  obtain  a  permit  for  those 
operations  in  accordance  with  Subparts 
910.770  through  910.785.  Persons  seeking 
to  conduct  coal  exploration  must  first 
file  the  notice  of  intention  or  obtain 
approval  of  the  Office  as  required  under 
30  CFR  910.776. 

(b)  It  is  the  responsibility  of  the 
applicant  to  provide  to  the  Office  all  of 
the  information  required  by  Subparts 
910.780  and  910.784  except  where 
specifically  exempted. 

(c)  The  Office  shall  review  each 
application  for  exploration  approval  and 
for  a  permit,  approve  or  disapprove  each 
permit  application  or  exploration 
application,  and  issue,  condition, 
suspend,  or  revoke  exploration 
approval,  permits,  renewals,  or  revised 
permits  under  this  part. 

(d)  It  is  the  responsibility  of  the 
Department  and  other  Federal 
governmental  agencies  to  provide 
information  to  the  Office  where 
specifically  required  in  Subparts  910.780 
and  910.784, 


§  910.770-5  Definitions. 

As  used  throughout  Subparts  910.770 
through  910.795,  except  where  otherwise 
indicated: 

Applicant  means  a  person  who  seeks 
to  obtain  exploration  approval  or  a 
permit  under  Subparts  910.770  through 
910.795. 

Application  means  the  documents  and 
other  information  filed  with  the  Office 
under  Subparts  910.770  through  910.795 
for  the  issuance  of  exploration  approval 
or  a  permit. 

Complete  application  means  an 
application  for  exploration  approval  or 
permit,  which  contains  all  information 
required  under  the  Act,  and  Subparts 
910.770  through  910.795. 

General  area  means,  with  respect  to 
hydrology,  the  topographic  and 
groundwater  basin  surrounding  a 
proposed  permit  area  which  is  of 
sufficient  size,  including  areal  extent 
and  depth,  to  include  one  or  more 
watersheds  containing  perennial 
streams  and  groundwater  zones  and  to 
allow  assessment  of  the  probable 
cumulative  impacts  on  the  quality  and 
quantity  of  surface  and  groundwater 
systems  in  the  basins. 

Principal  shareholder  means  any 
person  who  is  the  record  or  beneficial 
owner  of  10  percent  or  more  of  any  class 
of  voting  stock. 

Property  to  be  mined  means  both  the 
surface  and  mineral  estates  on  and 
underneath  lands  which  are  within  the 
permit  area. 

Violation  notice  means  any  written 
notification  from  a  governmental  entity 
of  a  violation  of  law,  whether  by  letter, 
memorandum,  legal  or  administrative 
pleading,  or  other  written 
communication. 

§  910.770-12  Coordination  with 
requirements  under  other  laws. 

This  Federal  program  shall,  to  avoid 
duplication,  provide  for  the  coordination 
of  review  and  issuance  of  permits  for 
surface  coal  mining  and  reclamation 
operations  with — 

(а)  Any  other  Federal  or  State  permit 
process  applicable  to  those  operations 
including,  at  a  minimum,  permits 
required  under  the — 

(1)  Clean  Water  Act,  as  amended  (33 
U.S.C.  1251  ef  seq.j; 

(2)  Clean  Air  Act,  as  amended  (42 
U.S.C,  7401  et  seq.): 

(3)  Resource  Conservation  and 
Recovery  Act  (42  U.S.C.  3251  et  seq.)\ 

(4)  Georgia  Water  Quality  Control  Act 
(§  17-501): 

(5)  Georgia  Solid  Waste  Management 
Act  (§  43-1601)  (permit  required  from 
Georgia  Department  of  Natural 
Resources); 

(б)  Georgia  Air  Quality  Act  of  1973; 
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(7)  Georgia  Safe  Dams  Act  of  1973: 

(8)  Georgia  Hazardous  Waste 
Management  Act  of  1979; 

(9)  Georgia  Groundwater  Use  Act:  and 

(10)  Rules  of  the  Georgia  Safety  Fire 
Commission  (Blaster  Permit). 

(b)  The  requirements  of  any  water 
quality  management  plans  which  have 
been  approved  by  the  Administrator  of 
the  United  States  Environmental 
Protection  Agency  under  Sections  208  or 
303(c),  (e)  of  the  Clean  Water  Act,  as 
amended,  (33  U.S.C.  Sections  1288. 
1313(c).  (e)). 

(c)  The  applicable  requirements  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  (16  U.S.C.  1531  et  seq.);  the 
Fish  and  Wildlife  Coordination  Act,  as 
amended,  (16  U.S.C.  661  et  seq.);  the 
National  Historic  Preservation  Act  of 
1966,  as  amended  (16  U.S.C.  470  et  seq.)\ 
Executive  Order  11593;  the 
Archeological  and  Historic  Preservation 
Act  of  1974  (16  U.S.C.  469  et  seq.)\  and 
the  National  Environmental  Policy  Act 
of  1969,  as  amended,  (42  U.S.C.  4332): 
the  Georgia  Wildflower  Preservation 
Act  of  1973  (§  43-1801  et  seq.)\  the 
Georgia  Endangered  Wildlife  Act  of 
1973  (§  43-2101  et  seq.):  the  Georgia 
Heritage  Trust  Act  of  1975  (§  43-2301  et 
seq.);  and  the  Georgia  Cave  Protection 
Act  of  1977  (§  43-2501  et  seq.]. 

Subpart  910.771— General 
Requirements  for  Permits  and  Permit 
Applicatiqns 

§  910.771-1 1  General  requirements  for 
permits:  Operators. 

Except  as  provided  for  in  §  910.771-13, 
on  and  after  8  months  from  the  date  on 
which  this  part  becomes  effective,  no 
person  shall  engage  in  or  carry  out 
surface  coal  mining  and  reclamation 
operations  on  non-Federal  or  non-Indian 
lands  within  the  State  of  Georgia,  unless 
that  person  has  first  obtained  a  valid 
permit  issued  by  the  Office. 

§  910.771-13  Continued  operation  under 
interim  permits. 

A  person  conducting  surface  coal 
mining  operations,  under  a  permit  issued 
or  amended  by  the  State  in  accordance 
with  the  requirements  of  Section  502  of 
the  Act.  may  conduct  these  operations 
beyond  the  period  prescribed  in 
§  910.771-11,  if— 

(a)  Timely  and  complete  application 
for  a  permit  under  this  Part  has  been 
made. 

(b)  The  Office  has  not  yet  rendered  an 
initial  decision  with  respect  to  such 
application;  and 

(c)  The  operations  are  conducted  in 
compliance  with  all  terms  and 
conditions  of  the  interim  permit,  the 
requirements  of  the  Act,  30  CFR 


Subchapter  B,  and  the  State  statutes  and 
regulations. 

§  910.771-19  Compliance  with  permits. 

All  persons  shall  conduct  surface  coal 
mining  and  reclamation  operations 
under  permits  issued  pursuant  to 
Subparts  910.770  through  910.785  and 
shall  comply  with  the  terms  and 
conditions  of  the  permit. 

§  910.771-21  Permit  application  filing 
deadlines. 

(a)  Initial  implementation  of  this  part. 

(1)  Not  later  than  2  months  following  the 
effective  date  of  this  part,  regardless  of 
litigation  contesting  the  development, 
promulgation,  or  implementation  of  this 
part,  each  person  who  conducts  or 
expects  to  conduct  surface  coal  mining 
and  reclamation  operations  8  months 
from  the  effective  date  of  this  Part,  shall 
file  an  application  for  a  permit  for  those 
operations. 

(2)  Applications  for  those  operations 
which  are  not  filed  within  the  time 
required  by  paragraph  (a)(1)  of  this 
section  shall  be  deemed  applications 
filed  under  paragraph  (b)(1)  of  this 
section. 

(b)  Filing  deadlines  after  initial 
implementation  of  this  part — (1) 

General.  Each  person  who  conducts  or 
expects  to  conduct  new  surface  coal 
mining  and  reclamation  operations  shall 
file  a  complete  application  for  a  permit 
for  those  operations  at  least  12  months 
prior  to  the  date  upon  which  permit 
issuance  is  desired  by  the  applicant.  If 
the  completeness  review  under 

§  910.771-22  determines  an 
environmental  impact  statement  is  not 
necessary,  the  Office  shall  attempt  to 
complete  the  review  process  within  6 
months  or  less.  If  an  environmental 
impact  statement  is  to  be  prepared,  the 
Office  shall  attempt  to  complete  its 
decision  within  12  months. 

(2)  Renewal  of  valid  permits.  An 
application  for  renewal  of  a  permit 
under  30  CFR  910.788-13  and  910.788-14 
shall  be  filed  with  the  Office  at  least  120 
days  before  the  expiration  of  the  permit 
involved. 

(3)  Revisions  of  permits.  Any 
application  for  revision  of  a  permit 
under  30  CFR  910.788-12  shall  in  all 
cases  be  filed  with  the  Office  before  the 
date  on  which  the  permittee  expects  to 
revise  surface  coal  mining  or 
reclamation  operations.  The  application 
shall  be  submitted  to  the  Office  as  soon 
as  practicable  after  it  becomes  apparent 
that  a  revision  will  be  needed  and,  if 
possible,  at  least  12  months  before  the 
operations  are  to  be  revised.  The  Office 
will  consider  emergency  applications  on 
a  case-by-case  basis. 


(4)  Succession  to  rights  granted  under 
prior  permits.  Any  application  for  a  new 
permit  required  for  a  person  succeeding 
by  transfer,  sale,  or  assignment  of  rights 
granted  under  a  permit  shall  be  filed 
with  the  Office  not  later  than  30  days 
after  that  succession  is  approved  by  the 
Office. 

§  910.771-22  Review  of  permit  application. 

(a)(1)  Within  60  days  of  the  receipt  of 
an  application  the  Office  shall  review  it 
for  apparent  completeness  and 
acceptability  for  further  review  and 
shall  notify  the  applicant  in  writing  of 
the  findings.  The  Office  shall: 

(1)  Reject  a  flagrantly  deficient 
application,  notifying  the  applicant  of 
the  findings,  or 

(ii)  Request  additional  information 
required  for  completeness  stating 
specifically  what  information  must  be 
supplied  and  the  date  by  which  the 
information  must  be  submitted,  or 

(iii)  Judge  the  application  apparently 
complete  and  acceptable  for  further 
review, 

(2)  Should  the  applicant  not^ubmit 
the  information  as  provided  by 
paragraph  (a)(l)(ii)  of  this  section  by  the 
indicated  date,  the  Office  shall  reject  the 
application.  When  the  applicant  submits 
the  required  information  by  the 
indicated  date,  the  Office  shall  review  it 
and  advise  the  applicant  within  30  days 
of  its  acceptability.  When,  with  the 
additional  information,  the  application 
is  judged  apparently  complete,  the 
applicant  shall  be  advised  by  the  Office 
to  file  the  public  notice  pursuant  to  30 
CFR  910.786-ll(a). 

(3)  The  Office  shall  review  the 
application,  written  comments,  written 
objections,  and  records  of  any  informal 
conference  held  with  respect  to  the 
application  under  §  910.786-11  through 
15  and  approve  or  disapprove  the 
application. 

(4)  The  Office  shall  approve  or 
disapprove  all  applications  for  permits 
on  the  basis  of — 

(i)  Complete  applications  for  permits 
and  revisions  or  renewals  thereof  which 
meet  the  requirements  of  this  part: 

(ii)  Public  participation  as  provided 
for  in  this  part: 

(iii)  Compliance  with  any  applicable 
provision  of  30  CFR  910.785. 

(iv)  Processing  and  review  of 
applications  as  required  by  this  Part. 

(5)  The  detailed  review  for  compliance 
with  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  §  910.786- 
19  shall  be  made  on  the  basis  of  a 
complete  application.  The  Office  may 
require  specific  additional  information 
from  the  applicant  as  the  review 
progresses,  when  such  specific 
information  is  vital  for  a 
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recommendation  of  approval  under 
§  910.786-17.  Failure  to  submit  the 
required  information  by  the  date(s) 
requested  could  result  in  disapproval  of 
the  application. 

§  910.771-23  Permit  applications— General 
requirements  for  format  and  contents. 

(a)  Applications  for  permits  to 
conduct  surface  coal  mining  and 
reclamation  operations  shall  be  filed  in 
the  format  required  by  the  Office.  The 
application  shall  be  complete  and 
include,  at  a  minimum:  for  surface 
mining  activities,  all  the  applicable 
information  required  under  30  CFR 
910.778,  910.779,  and  910.780;  for 
underground  mining  activities,  all  the 
information  required  under  30  CFR 
910.782,  910.783,  and  910.784;  and.  for 
special  types  of  surface  coal  mining  and 
reclamation  operations,  all  the 
information  required  under  30  CFR 
910.785. 

(b)  Information  set  forth  in  the 
application  shall  be  current,  presented 
clearly  and  concisely,  and  supported  by 
appropriate  references  to  technical  and 
other  written  material  available  to  the 
Office. 

(c)  Ail  technical  data  submitted  in  the 
application  shall  be  accompanied  by — 

(1)  Names  of  persons  or  organizations 
which  collected  and  analyzed  such  data; 

(2)  Dates  of  the  collection  and 
analyses;  and 

(3)  Descriptions  of  methodology  used 
to  collect  and  analyze  the  data. 

(d)  The  application  shall  state  the 
name,  address  and  position  of  officials 
of  each  private  or  academic  research 
organization  or  governmental  agency 
consulted  by  the  applicant  in 
preparation  of  the  application  for 
information  on  land  uses,  soils,  geology, 
vegetation,  fish  and  wildlife,  water 
quantity  and  quality,  air  quality,  and 
archeological,  cultural,  and  historic 
features. 

(e)  Maps  and  plans — General 
requirements. 

(1)  Maps  submitted  with  applications 
shall  be  presented  in  a  consolidated 
format,  to  the  extent  possible,  and  shall 
include  all  the  types  of  information  that 
are  set  forth  on  topographic  maps  of  the 
U.S.  Geological  Survey  of  the  1:24,000 
scale  series.  Maps  of  the  permit  area 
shall  be  at  a  scale  of  1:6,000  or  larger. 
Maps  of  the  remainder  of  the  adjacent 
area  shall  clearly  show  the  lands  and 
waters  within  that  area  and  be  in  a 
scale  of  1:24,000  or  larger. 

(2)  All  maps  and  plans  submitted  with 
the  application  shall  distinguish  among 
each  of  the  phases  during  which  surface 
coal  mining  operations  were  or  will  be 
conducted  at  any  place  within  the  life  of 
the  operations.  At  a  minimum. 


distinctions  shall  be  clearly  shown 
among  those  portions  of  the  life  of  the 
operations  in  which  surface  coal  mining 
operations  occurred — 

(i)  Prior  to  August  3, 1977; 

(ii)  After  August  3, 1977,  and  prior  to 
either — 

(A)  May  3, 1978;  or 

(B)  In  the  case  of  an  applicant  or 
operator  which  obtained  a  small 
operator’s  exemption  in  accordance 
with  30  CFR  910.710-12,  January  1, 1979; 

(iii)  After  May  3, 1978  (or  January  1, 
1979,  for  persons  who  received  a  small 
operator’s  exemption]  and  prior  to  the 
effective  date  of  this  part. 

(iv)  After  the  estimated  date  of 
issuance  of  a  permit  by  the  Office. 

§  910.771-25  Permit  fees.  [Reserved] 

§  910.771-27  Verification  of  application. 

Applications  for  permits  shall  be 
verihed  under  oath  or  affirmation,  by  a 
responsible  official  of  the  applicant,  that 
the  information  contained  in  the 
application  is  true  and  correct  to  the 
best  of  the  official’s  information  and 
belief. 

Subpart  910.776— General 
Requirements  for  Coal  Exploration 

§  9 1 0.776- 1 1  General  requirements: 
Exploration  of  less  than  250  tons. 

(a)  Any  person  who  intends  to 
conduct  coal  exploration  during  which 
less  than  250  tons  of  coal  will  be 
removed  in  the  area  to  be  explored 
shall,  prior  to  conducting  the 
exploration,  file  with  Office  a  written 
notice  of  intention  to  explore. 

(b)  The  notice  shall  include — 

(1)  The  name,  address,  and  telephone 
number  of  the  person  seeking  to  explore; 

(2)  The  name,  address,  and  telephone 
number  of  the  representative  who  will 
be  present  at  and  responsible  for 
conducting  the  exploration  activities; 

(3)  A  statement  of  the  period  of 
intended  exploration,  including  a 
description  of  the  area  to  be  explored; 

(4)  If  the  surface  is  owned  by  a  person 
other  than  the  person  who  intends  to 
explore,  a  description  of  the  basis  upon 
which  the  person  who  will  explore 
claims  the  right  to  enter  such  area  for 
the  purpose  of  conducting  exploration 
and  reclamation;  and 

(5)  A  description  of  the  practices 
proposed  to  be  followed  to  protect  the 
environment  from  adverse  impacts  as  a 
result  of  the  exploration  activities. 

(c)  Any  person  who  conducts  coal 
exploration  activities  pursuant  to  this 
section  which  substantially  disturb  the 
natural  land  surface  shall  comply  with 
30  CFR  910.815. 

(d)  The  Office  shall,  except  as 
otherwise  provided  in  §  910.776-17, 


place  such  notices  on  public  file  and 
make  them  available  for  public 
inspection  and  copying.  Notices  required 
by  the  Act  to  be  made  available  locally 
to  the  public  shall  be  retained  at  the 
County  Courthouse  (Clerk’s  Office]  and 
the  regional  office. 

§  9 1 0.776- 1 2  General  requirements: 
Exploration  of  more  than  250  tons. 

Any  person  who  intends  to  conduct 
coal  exploration  in  which  more  than  250 
tons  of  coal  are  removed  in  the  area  to 
be  explored,  shall,  prior  to  conducting 
the  exploration,  obtain  the  written 
approval  of  the  Office,  in  accordance 
with  the  following: 

(a]  Contents  of  application  for 
approval.  Each  application  for  approval 
shall  contain,  at  a  minimum,  the 
following  information — 

(1]  The  name,  address,  and  telephone 
number  of  the  applicant; 

(2]  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
applicant  who  will  be  present  at  and  be 
responsible  for  conducting  the 
exploration; 

(3]  An  exploration  and  reclamation 
operations  plan,  including — 

(i]  A  narrative  description  of  the 
proposed  exploration  area,  cross- 
referenced  to  the  map  required  under 
paragraph  (a](5]  of  this  section, 
including  surface  topography;  geological, 
surface  water,  and  other  physical 
features;  vegetative  cover;  the 
distribution  and  important  habitats  of 
fish,  wildlife,  and  plants,  including,  but 
not  limited  to,  any  endangered  or 
threatened  species  listed  pursuant  to  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  Sec.  1531  et  seq.];  districts,  sites, 
buildings,  structures  or  objects  listed  on 
or  eligible  for  listing  on  the  National 
Register  of  Historic  Places;  and  known 
archeological  resources  located  within 
the  proposed  exploration  area; 

(ii]  A  narrative  description  of  the 
methods  to  be  used  to  conduct  coal 
exploration  and  reclamation,  including, 
but  not  limited  to,  the  types  and  uses  of 
equipment,  drilling,  blasting,  road  or 
other  access  route  construction,  and 
excavated  earth  and  other  debris 
disposal  activities; 

(iii]  An  estimated  timetable  for 
conducting  and  completing  each  phase 
of  the  exploration  and  reclamation; 

(iv]  The  estimated  amounts  of  coal  to 
be  removed  and  a  description  of  the 
methods  to  be  used  to  determine  those 
amounts; 

(v]  A  description  of  the  measures  to 
be  used  to  comply  with  the  applicable 
requirements  of  30  CFR  910.815; 

(4]  The  name  and  address  of  the 
owner(s]  of  record  of  the  surface  land 
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and  of  the  subsurface  mineral  estate  of 
the  area  to  be  explored: 

(5)  A  map  at  a  scale  of  1:24,000  or 
larger,  showing  the  areas  of  land  to  be 
substantially  disturbed  by  the  proposed 
exploration  and  reclamation.  The  map 
shall  specifically  show  existing  roads, 
occupied  dwellings,  and  pipelines; 
proposed  location  of  trenches,  roads,  ' 
and  other  access  routes  and  structures 
to  be  constructed:  the  location  of  land 
excavations  to  be  conducted:  water  or 
coal  exploratory  holes  and  wells  to  be 
drilled  or  altered:  earth  or  debris 
disposal  areas;  existing  bodies  of 
surface  water;  historic,  topographic, 
cultural  and  drainage  features:  and 
habitats  of  any  endangered  or 
threatened  species  listed  pursuant  to  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.];  and 

(6)  If  the  surface  is  owned  by  a  person 
other  than  the  applicant,  a  description  of 
the  basis  upon  which  the  applicant 
claims  the  right  to  enter  that  land  for  the 
purpose  of  conducting  exploration  and 
reclamation. 

(b)  Public  notice  and  opportunity  to 
comment.  Public  notice  of  the 
application  and  opportunity  to  comment 
shall  be  provided  as  follows: 

(1)  Within  a  week  after  the  Office  has 
determined  the  application  to  be 
complete,  public  notice  of  the  filing  of 
the  application  shall  be  posted  at  the 
County  Courthouse  (Clerks  Office)  and 
at  the  regional  office. 

(2)  The  public  notice  shall  state  the 
name  and  business  address  of  the 
person  seeking  approval,  the  date  of 
filing  of  the  application,  the  address  to 
which  written  comments  on  the 
application  may  be  submitted,  the 
closing  date  of  the  comment  period,  and 
a  description  of  the  general  area  of 
exploration. 

(3)  Any  person  with  an  interest  which 
is  or  may  be  adversely  affected  shall 
have  the  right  to  file  written  comments 
on  the  application  within  15  days  after 
the  posting  of  the  notice,  as  prescribed 
in  paragraph  (b)(1)  of  this  section. 

§  9 1 0.776- 1 3  Applications:  Appro val  or 
disapproval  of  exploration  of  more  than  250 
tons. 

(a)  The  Office  shall  act  upon  a 
completed  application  for  approval 
within  80  days,  unless  a  longer  period  is 
necessary  to  comply  with  other  Federal 
laws  and  regulations. 

(b)  The  Office  shall  approve  a 
complete  application  if  it  finds,  in 
writing,  that  the  applicant  has 
demonstrated  that  the  exploration  and 
reclamation  described  in  the 
application — 

(1)  Will  be  conducted  in  accordance 
with  Subpart  910.815. 


(2)  Will  not  jeopardize  the  continued 
existence  of  an  endangered  or 
threatened  species  listed  pursuant  to 
Section  4  of  the  Endangered  Species  Act 
of  1973  (16  U.S.C.  1533)  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  of  those  species;  and 

(3)  Will  not  adversely  affect  cultural 
resources  or  districts,  sites,  buildings, 
structures,  or  objects  listed  on  the 
National  Register  of  Historic  Places, 
unless  the  proposed  exploration  has 
been  approved  by  both  the  regulatory 
authority  and  the  agency  with 
jurisdiction  over  such  matters. 

(c)  Terms  of  approval.  Each  approval 
shall  contain  conditions  necessary  to 
ensure  that  the  exploration  and 
reclamation  will  be  conducted  in 
compliance  with  30  CFR  910.815. 

§  910.776-14  Applications:  Notice  and 
hearing  for  exploration  of  more  than  250 
tons. 

(a)  The  Office  shall  notify  the 
applicant  and  the  appropriate  local 
government  officials,  in  writing,  of  its 
decision  to  approve  or  disapprove  the 
application.  If  the  application  is 
disapproved,  the  notice  to  the  applicant 
shall  include  a  statement  of  the  reason 
for  disapproval.  The  Office  shall  provide 
public  notice  of  approval  or  disapproval 
of  each  application,  by  publication  in  a 
newspaper  of  general  circulation  in  the 
general  vicinity  of  the  proposed 
operations. 

(b)  Any  person  with  interests  which 
are  or  may  be  adversely  affected  by  a 
decision  of  the  Office  pursuant  to 
paragraph  (a)  of  this  section,  shall  have 
the  opportunity  for  administrative  and 
judicial  review  as  are  set  forth  in  30  CFR 
910.787. 

§  910.776-15  Coal  exploration  compliance 
duties. 

(a)  All  coal  exploration  and 
reclamation  which  substantially  disturb 
the  natural  land  surface  or  which 
remove  more  than  250  tons  of  coal  shall 
be  conducted  in  accordance  with  the 
coal  exploration  requirements  of  this 
Part  and  any  conditions  on  approval  for 
exploration  and  reclamation  imposed  by 
the  Office. 

(b)  Any  person  who  conducts  any  coal 
exploration  in  violation  of  the  provisions 
of  this  Subpart  or  Subpart  910.815  shall 
be  subject  to  the  provisions  of  Subparts 
910.842  through  910.845. 

§  910.776-17  Public  availability  of 
information. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  all  information 
submitted  to  the  Office  under  this 
Subpart  shall  be  made  available  for 
public  inspection  and  copying  at  the 
County  Courthouse  (Clerk’s  Office). 


(b)(1)  The  Office  shall  not  make 
information  available  for  public 
inspection,  if  the  person  submitting  it 
requests  in  writing,  at  the  time  of 
submission,  that  it  not  be  disclosed  and 
the  Office  determines  that  the 
information  is  confidential. 

(2)  The  Office  shall  determine  that 
information  is  confidential  only  if  it 
concerns  trade  secrets  or  is  privileged 
commercial  or  financial  information 
which  relates  to  the  competitive  rights 
of  the  person  intending  to  conduct  coal 
exploration. 

(3)  Information  requested  to  be  held 
as  confidential  under  this  section  shall 
not  be  made  publicly  available  until 
after  notice  and  opportunity  to  be  heard 
is  afforded  both  persons  seeking  and 
opposing  disclosure  of  the  information. 

Subpart  910.778— Surface  Mining 
Permit  Applications— Minimum 
Requirements  for  Legal,  Financial, 
Compliance,  and  Related  Information 

§  910.778-13  Identification  of  interests. 

(a)  Each  application  shall  contain  the 
names  and  addresses  of — 

(1)  The  permit  applicant,  including  his 
or  her  telepohone  number, 

(2)  Every  legal  or  equitable  owner  of 
record  of  Ae  property  to  be  mined; 

(3)  The  holders  of  record  of  any 
leasehold  interest  in  the  property  to  be 
mined: 

(4)  Any  purchaser  of  record  under  a 
real  estate  contract  of  the  property  to  be 
mined: 

(5)  The  operator,  if  the  operator^  a 
person  different  from  the  applicant, 
including  his  or  her  telephone  number, 
and 

(6)  The  resident  agent  of  the  applicant 
who  will  accept  service  of  process, 
inlcuding  his  or  her  telephone  number. 

(b)  Each  application  shall  contain  a 
statement  of  whether  the  applicant  is  a 
corporation,  partnership,  single 
proprietorship,  association  or  other 
business  entity.  For  businesses  other 
than  single  proprietorships,  the 
application  shall  contain  the  following 
information,  where  applicable: 

(1)  Names  and  addresses  of  every 
officer,  partner,  director,  or  other  person 
performing, a  function  similar  to  a 
director  of  the  applicant; 

(2)  Name  and  address  of  any  person 
who  is  a  principal  shareholder  of  the 
applicant;  and 

(3)  Names  under  which  the  applicant, 
partner,  or  principal  shareholder 
previously  operated  a  surface  coal 
mining  operation  in  the  United  States 
within  the  5  years  preceding  the  date  of 
application. 

(c)  If  any  owner,  holder,  purchaser,  or 
operator,  identified  under  paragraph  (a) 
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of  this  section,  is  a  business  entity  other 
than  a  single  proprietor,  the  application 
shall  contain  the  names  and  addresses 
of  their  respective  principals,  officers, 
and  resident  agents. 

(d)  Each  application  shall  contain  a 
statement  of  any  current  or  previous 
coal  mining  permits  in  the  United  States 
held  by  the  applicant  subsequent  to  1970 
and  by  any  person  identified  in 
paragraph  (b)(3)  of  this  section,  and  of 
any  pending  permit  application  to 
conduct  surface  coal  mining  and 
reclamation  operations  in  the  United 
States.  The  information  shall  be  listed 
by  permit  or  application  number  and 
identify  the  regulatory  authority  for  each 
of  those  coal  mining  operations. 

(e)  Each  application  shall  contain  the 
names  and  addresses  of  the  owners  of 
record  of  all  surface  and  subsurface 
areas  adjacent  to  any  part  of  the 
proposed  permit  area. 

(f)  Each  application  shall  contain  the 
name  of  the  proposed  mine  and  the 
Mine  Safety  and  Health  Administration 
identification  number  for  the  mine  and 
all  sections,  if  any. 

(g)  Each  application  shall  contain  a 
statement  of  all  lands,  interests  in  lands, 
options,  or  pending  bids  on  interests 
held  or  made  by  the  applicant  for  lands 
which  are  contiguous  to  the  area  to  be 
covered  by  the  permit. 

§  910.778-14  Compliance  information. 

Each  application  shall  contain — 

(a)  A  statement  of  whether  the 
applicant,  any  subsidiary,  affiliate,  or 
persons  controlled  by  or  under  common 
control  with  the  applicant  has — 

(1)  Had  a  Federal  or  State  mining 
permit  suspended  or  revoked  in  the  last 
5  years:  or, 

(2)  Forfeited  a  mining  bond  or  similar 
security  deposited  in  lieu  of  bond. 

(b)  If  any  such  suspension,  revocation, 
or  forfeiture  has  occured,  a  statement  of 
the  facts  involved,  including — 

(1)  Identification  number  and  date  of 
issuance  of  the  permit  or  date  and 
amount  of  bond  or  similar  security: 

(2)  Identification  of  the  authority  that 
suspended  or  revoked  a  permit  or 
forefeited  a  bond  and  the  stated  reasons 
for  that  action: 

(3)  The  current  status  of  the  permit, 
bond,  or  similar  security  involved: 

(4)  The  date,  location,  and  type  of  any 
administrative  or  judicial  proceedings 
initiated  concerning  the  suspension, 
revocation,  or  forefeiture:  and 

(5)  The  current  status  of  these 
proceedings. 

(c)  A  listing  of  each  violation  notice 
received  by  the  applicant  in  connection 
with  any  surface  coal  mining  operation 
during  the  3-year  period  before  the 
application  date,  for  violations  of  any 


law,  rule,  or  regulation  of  the  United 
States,  or  of  any  State  law,  rule,  or 
regulation  enacted  pursuant  to  Federal 
law,  rule,  or  regulation,  or  of  any 
provision  of  the  Act  pertaining  to  air  or 
water  environmental  protection.  The 
application  shall  also  contain  a 
statement  regarding  each  violation 
notice,  including — 

(1)  The  date  of  issuance  and  identity 
of  the  issuing  regulatory  authority, 
department,  or  agency: 

(2)  A  brief  description  of  the 
particular  violation  alleged  in  the  notice: 

(3)  The  date,  location,  and  type  of  any 
administrative  or  judicial  proceedings 
initiated  concerning  the  violation, 
including,  but  not  limited  to,  proceedings 
initiated  by  the  applicant  to  obtain 
administrative  or  judicial  review  of  the 
violations: 

(4)  The  current  status  of  the 
proceedings  and  of  the  violation  notice: 
and 

(5)  The  actions,  if  any,  taken  by  the 
applicant  to  abate  the  violation. 

§  910.778-15  Right  of  entry  and  operation 
information. 

(a)  Each  application  shall  contain  a 
description  of  the  documents  upon 
which  the  applicant  bases  his  or  her 
legal  right  to  enter  and  begin  surface 
mining  activities  in  the  permit  area  and 
whether  that  right  is  the  subject  of 
pending  litigation.  The  description  shall 
identify  those  documents  by  type  and 
date  of  execution,  identify  the  specific 
lands  to  which  the  document  pertains, 
and  explain  the  legal  rights  claimed  by 
the  applicant. 

(b)  Where  the  private  mineral  estate 
to  be  mined  has  been  severed  from  the 
private  surface  estate,  the  application 
shall  also  provide  for  lands  within  the 
permit  area — 

(1)  A  copy  of  the  written  consent  of 
the  surface  owner  to  the  extraction  of 
coal  by  surface  mining  methods:  or 

(2)  A  copy  of  the  document  of 
conveyance  that  expressly  grants  or 
reserves  the  right  to  extract  the  coal  by 
surface  mining  methods:  or 

(3)  If  the  conveyance  does  not 
expressly  grant  the  right  to  extract  the 
coal  by  surface  mining  methods, 
documentation  that  under  the  applicable 
State  law,  the  applicant  has  the  legal 
authority  to  extract  the  coal  by  those 
methods. 

(c)  Nothing  in  this  section  shall  be 
construed  to  afford  the  Office  the 
authority  to  adjudicate  property  title 
disputes. 

§  910.778-16  Relationship  to  areas 
designated  unsuitable  for  mining. 

(a)  Each  application  shall  contain  a 
statement  of  available  information  on 


whether  the  proposed  permit  area  is 
within  an  area  designated  unsuitable  for 
surface  mining  activities  under  30  CFR 
910.764  or  under  study  for  designation  in 
an  administrative  proceeding  under 
those  subparts. 

(b)  If  an  applicant  claims  the 
exemption  in  30  CFR  910.786-19(d)(2), 
the  application  shall  contain  information 
supporting  the  applicant’s  assertion  that 
it  made  substantial  legal  and  financial 
commitments  before  January  4, 1977, 
concerning  the  proposed  surface  mining 
activities. 

(c)  If  an  applicant  proposes  to  conduct 
surface  mining  activities  within  300  feet 
of  an  occupied  dwelling,  the  application 
shall  contain  the  waiver  of  the  owner  of 
the  dwelling  as  required  in  30  CFR 
910.761-12(e). 

§  910.778-17  Permit  term  information. 

(a)  Each  application  shall  state  the 
anticipated  or  actual  starting  and 
termination  date  of  each  mining  activity 
phase  and  the  anticipated  number  of 
acres  of  land  to  be  affected  for  each 
mining  activity  phase  of  mining  and  over 
the  total  life  of  the  permit. 

(b)  If  the  applicant  proposes  to 
conduct  the  surface  mining  activities  in 
excess  of  5  years,  the  application  shall 
contain  the  information  needed  for  the 
showing  required  under  30  CFR  910.786- 
25(a). 

§  910.778-18  Personal  injury  and  property 
damage  insurance  information 

Each  permit  application  shall  contain 
either  a  certificate  of  liability  insurance 
or  evidence  that  the  self-insurance 
requirements  in  30  CFR  910.806-14  are 
satisfied. 

§910.778-19  Identification  of  Other  ' 
licenses  and  permits. 

Each  application  shall  contain  a  list  of 
all  other  licenses  and  permits  needed  by 
the  applicant  to  conduct  the  proposed 
surface  mining  activities.  This  list  shall 
identify  each  license  and  permit  by — 

(a)  Type  of  permit  or  license: 

(b)  Name  and  address  of  issuing 
authority: 

(c)  Identification  numbers  of 
applications  for  those  permits  or 
licenses  or,  if  issued,  the  identification 
numbers  of  the  permits  or  licenses:  and 

(d)  If  a  decision  has  been  made,  the 
date  of  approval  or  disapproval  by  each 
issuing  authoity. 

§  910.778-20  Identification  of  location  of 
public  office  for  fiiing  of  appiication. 

Each  application  shall  identify,  by 
name  and  address,  the  public  office 
where  the  applicant  will  simultaneously 
file  a  copy  of  the  application  for  public 
inspection  under  30  CFR  910.786-ll(d). 
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§  9 1 0.778-2 1  Newspaper  advertisement 
and  proof  of  publication. 

A  copy  of  the  newspaper 
advertisement  of  the  application  and 
proof  of  publication  of  the 
advertisement  shall  be  filed  with  the 
Office  and  made  a  part  of  the  complete 
application,  not  later  than  4  weeks  after 
the  last  date  of  publication  required 
under  30  CFR  910.786-ll{a). 

Subpart  SIO.TTS—Surface  Mining 
Permit  Applications— Minimum 
Requirements  for  Information  on 
Environmental  Resources 

§  9 1 0.779- 1 1  General  requirements. 

Each  permit  application  shall  include 
a  description  of  the  existing,  premining 
environmental  resources  within  the 
proposed  permit  area  and  adjacent  area, 
or  more  extensive  area  as  required,  that 
may  be  affected  by  the  proposed  surface 
mining  activities. 

§  910.779-12  General  environmental 
resources  Information. 

Each  application  shall  describe  and 
identify — 

(aj  The  size,  sequence,  and  timing  of 
the  areas  for  which  it  is  anticipated  that 
individual  permits  for  mining  will  be 
requested  over  the  estimated  total  life  of 
the  proposed  surface  mining  activities; 
and 

(b]  The  nature  of  cultural  and  historic 
resources  listed  on  the  National  Register 
of  Historic  Places  and  known 
archeological  features  within  the 
proposed  permit  area  and  adjacent 
areas.  The  description  shall  be  based  on 
all  available  information,  including,  but 
not  limited  to,  data  of  Federal,  State  and 
local  archeological,  historical,  and 
cultural  preservation  agencies. 

§  910.779-13  Description  of  hydrology 
and  geology:  General  requirements. 

(a)  Each  application  shall  contain  a 
description  of  the  geology,  hydrology, 
and  water  quality  and  quantity  of  all 
lands  within  the  proposed  permit  area, 
adjacent  area,  and  the  general  area.  The 
description  shall  include  information  on 
the  characteristics  of  all  surface  and 
ground  waters  within  the  general  area, 
and  any  water  which  will  flow  into  or 
receive  discharges  of  water  from  the 
general  area.  The  description  shall  be 
prepared  according  to  §|  910.779-13 
through  910.779-17  and  conform  to  the 
following: 

(b] (l]  Information  on  hydrology,  water 
quality  and  quantity,  and  geology 
related  to  hydrology  of  areas  outside  the 
proposed  permit  area  and  within  the 
general  area  shall  be  provided  by  the 
Office,  to  the  extent  that  this  data  is 
available  from  an  appropriate  Federal  or 
State  agency. 


(2)  If  this  information  is  not  available 
from  those  agencies,  the  applicant  may 
gather  and  submit  this  information  as 
part  of  the  permit  application. 

(3)  The  permit  shall  not  be  approved 
until  this  information  is  made  available 
in  the  application. 

(c)  The  use  of  modeling  techniques 
may  be  included  as  part  of  the  permit 
application,  but  the  same  surface  and 
ground  water  information  may  be 
required  for  each  site  as  when  models 
are  not  used. 

§  910.779-14  Geology  description. 

(a)  The  description  shall  include  a 
general  statement  of  the  geology  within 
the  proposed  permit  area  down  to  and 
including  the  first  aquifer  to  be  affected 
below  the  lowest  coal  seam  to  be  mined. 

(b) (1)  Test  borings  or  core  samples 
from  the  proposed  permit  area  shall  be 
collected  and  analyzed  down  to  and 
including  the  stratum  immediately 
below  the  lowest  coal  seam  to  be  mined 
to  provide  the  following  data  in  the 
description: 

(1)  Location  of  subsurface  water,  if 
encountered; 

(ii)  Logs  of  drill  holes  showing  the 
lithologic  characteristics  and  thickness 
of  each  stratum  and  each  coal  seam; 

(iii)  Physical  properties  of  each 
stratum  within  the  overburden  including 
compaction  and  erodibility; 

(iv)  Chemical  analyses  of  each 
stratum  within  the  overburden  and  the 
stratum  immediately  below  the  lowest 
coal  seam  to  be  mined  to  identify,  at  a 
minimum,  those  horizons  which  contain 
potential  acid-forming,  toxic-forming,  or 
alkalinity  producing  materials;  and 

(v)  Analyses  of  the  coal  seam, 
including,  but  not  limited  to,  an  analysis 
of  the  sulfur,  pyrite,  and  marcasite 
content. 

(2)  If  required  by  the  Office,  test 
borings  or  core  samplings  shall  be 
collected  and  analyzed  to  greater  depths 
within  the  proposed  permit  area,  or  for 
areas  outside  the  proposed  permit  area 
to  provide  for  evaluation  of  the  impact 
of  the  proposed  activities  on  the 
hydrologic  balance  on  a  site  by  site 
basis. 

(3)  An  applicant  may  request  that  the 
requirement  for  a  statement  of  the 
results  of  the  test  borings  or  core 
samplings  be  waived.  The  waiver  may 
be  granted  only  if  the  Office  makes  a 
written  determination  that  the  statement 
is  unnecessary  because  other  equivalent 
information  is  accessible  to  it  in  a 
statisfactory  form. 

§  910.779-15  Ground  water  information. 

(a)  The  application  shall  contain  a 
description  of  the  ground  water 
hydrology  for  the  proposed  permit  area 


and  adjacent  area,  including,  at  a 
minimum — 

(1)  The  depth  below  the  surface  and 
the  horizontal  extent  of  the  water  table 
and  aquifers; 

(2)  The  lithology  and  thickness  of  the 
aquifers; 

(3)  Known  uses  of  the  water  in  the 
aquifers  and  water  table;  and 

(4)  The  quality  of  subsurface  water,  if 
encountered. 

(b)  The  application  shall  contain 
additional  information  which  describes 
the  recharge,  storage,  and  discharge 
characteristics  of  aquifers  and  the 
quality  and  quantity  of  ground  water, 
according  to  the  parameters  and  in  the 
detail  required  by  the  Office.  At  a 
minimum  static  water  level,  yield, 
drawdown,  and  specific  capacity  of  a 
sufficient  number  of  wells  shall  be 
seasonally  measured  to  demonstrate 
that  surface  mining  activities  are  not 
adversely  impairing  the  water  yielding 
capability  of  off-site  aquifers. 

§  910.779-16  Surface  water  information. 

(a)  Surface  water  information  shall  be 
described,  including  the  name  of  the 
watershed  which  will  receive  water 
discharges,  the  location  of  all  surface 
water  bodies  such  as  streams,  lakes, 
ponds,  and  springs,  the  location  of  any 
water  discharge  into  any  surface  body 
of  water,  and  descriptions  of  surface 
drainage  systems  sufhcient  to  identify, 
in  detail,  the  seasonal  variations  in 
water  quantity  and  quality  within  the 
proposed  permit  area  and  adjacent  area. 

(b)  Surface  water  information  shall 
include — 

(1)  Minimum,  maximum,  and  average 
discharge  conditions  which  identify 
critical  low  flow  and  peak  discharge 
rates  of  streams  sufficient  to  identify 
seasonal  variations;  and 

(2)  Water  quality  data  within  the 
proposed  permit  area  and  adjacent  area 
to  identify  the  characteristics  of  surface 
waters  in,  discharging  into,  or  which  will 
receive  flows  from  surface  or  ground 
water  from  affected  areas,  sufficient  to 
identify  seasonal  variations,  showing — 

(i)  Total  dissolved  solids  in  milligrams 
per  liter, 

(ii)  Total  suspended  solids  in 
milligrams  per  liter; 

(iii)  Acidity; 

(iv)  pH  in  standard  units; 

(v)  Total  and  dissolved  iron  in 
milligrams  per  liter, 

(vi)  Total  mangansse  in  milligrams  per 
liter;  and 

(vii)  Such  other  information  as  the 
Office  determines  is  relevant. 
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§  910.779-17  Alternative  water  supply 
Information. 

The  application  shall  identify  the 
extent  to  which  the  proposed  surface 
mining  activities  may  proximately  result 
in  contamination,  diminution,  or 
interruption  of  an  underground  or 
surface  source  of  water  within  the 
proposed  permit  area  and  adjacent  area 
for  domestic,  agricultural,  industrial,  or 
other  legitimate  use.  If  contamination, 
diminution,  or  interruption  may  result, 
then  the  description  shall  identify  the 
alternative  sources  of  water  supply  that 
could  be  developed  to  replace  the 
existing  sources. 

§  910.779-18  Climatological  information. 

.  (a)  When  requested  by  the  Office,  the 
application  shall  contain  a  statement  of 
the  climatological  factors  that  are 
peculiar  to  the  locality  of  the  land  to  be 
affected,  including: 

(1)  The  average  seasonal 
precipitation; 

(2)  The  average  direction  and  velocity 
of  prevailing  winds;  and 

(3)  Seasonal  temperature  ranges. 

(b)  The  Office  may  request  such 

additional  data  as  deemed  necessary  to 
ensure  compliance  with  the 
requirements  of  this  Part  on  a  site  by 
site  basis. 

§  910.779-19  Vegetation  information. 

(a)  The  permit  application  shall,  if 
required  by  the  Office,  contain  a  map 
that  delineates  existing  vegetative  types 
and  a  description  of  the  plant 
communities  within  the  proposed  permit 
area  and  within  any  proposed  reference 
area.  This  description  shall  include 
information  adequate  to  predict  the 
potential  for  reestablishing  vegetation. 

(b)  Sufficient  adjacent  areas  shall  be 
included  to  allow  evaluation  of 
vegetation  as  important  habitat  for  fish 
and  wildlife  for  those  species  of  fish  and 
wildlife  identified  under  30  CFR  910.779- 
20. 

§  910.779-20  Fish  and  wildlife  resources 
Information. 

(a)  Each  application  shall  include  a 
study  of  Hsh  and  wildlife  and  their 
habitats  within  the  proposed  permit 
area  and  the  portions  of  the  adjacent 
areas  where  effects  on  such  resources 
may  reasonably  be  expected  to  occur. 

(b)  Prior  to  initiating  such  studies,  the 
applicant  shall  contact  the  Office  to 
determine  what  fish  and  wildlife 
resources  information  will  be  required. 

(c)  The  Office,  in  consultation  with  the 
appropriate  State  and  Federal  fish  and 
wildlife  management,  conservation,  or 
land  management  agencies  having 
responsibilities  for  fish  and  wildlife  or 
their  habitats,  shall  determine  the  level 


of  detail  and  the  areas  of  such  studies, 
according  to¬ 
ll]  Fhiblished  data  and  other 
information; 

(2)  Site-specific  information  obtained 
by  the  applicant;  and 

(3)  Written  guidance  obtained  from 
agencies  consulted. 

§  9 1 0.779-2 1  Soil  resources  information. 

(a)  The  applicant  shall  provide 
adequate  soil  survey  information  for 
those  lands  in  the  permit  application 
which  a  reconnaissance  inspection 
indicates  are  or  may  be  prime  farmlands 
or  if  otherwise  required  pursuant  to 
those  Federal  statutes  set  forth  in 
Section  702  of  the  Act,  consisting  of  the 
following: 

(1)  A  map  delineating  different  soils; 

(2)  Soil  identification; 

(3)  Soil  description;  and 

(4)  Present  and  potential  productivity 
of  existing  soils. 

(b)  Where  the  applicant  proposes  to 
use  selected  overburden  materials  as  a 
supplement  or  substitute  for  topsoil,  the 
application  shall  provide  results  of  the 
analyses,  trials,  and  tests  required  under 
30  CFR  910.816-22. 

§  9 1 0.79-22  Land-use  information. 

(a)  The  application  shall  contain  a 
statement  of  the  condition,  capability, 
and  productivity  of  the  land  within  the 
proposed  permit  area,  including — 

(1)  A  map  and  supporting  narrative  of 
the  uses  of  the  land  existing  at  the  time 
of  the  filing  of  the  application.  If  the 
premining  use  of  the  land  was  changed 
within  5  years  before  the  anticipated 
date  of  beginning  the  proposed 
operations,  the  historic  use  of  the  land 
shall  also  be  described. 

(2)  A  narrative  of  land  capability  and 
productivity,  which  analyzes  the  land- 
use  description  under  paragraph  (a)  of 
this  section  in  conjunction  with  other 
environmental  resources  information 
required  under  this  Subpart.  The 
narrative  shall  provide  analyses  of: 

(i)  The  capability  of  the  land  before 
any  mining  to  support  a  variety  of  uses, 
giving  consideration  to  soil  and 
foundation  characteristics,  topography, 
vegetative  cover  and  the  hydrology  of 
the  proposed  permit  area;  and 

(ii)  The  productivity  of  the  proposed 
permit  area  before  mining,  expressed  as 
average  yield  of  food,  fiber,  forage,  or 
wood  products  fi:om  such  lands  obtained 
under  high  levels  of  management.  The 
productivity  shall  be  determined  by 
yield  data  or  estimates  for  similar  sites 
based  on  current  data  from  the  U.S. 
Department  of  Agriculture,  State 
agricultural  universities  or  appropriate 
State  natural  resource  or  agricultural 
agencies. 


(b)  The  application  shall  state 
whether  the  proposed  permit  area  has 
been  previously  mined,  and,  if  so,  the 
following  information,  if  available — 

(1)  The  type  of  mining  method  used; 

(2)  The  coal  seams  or  other  mineral 
strata  mined; 

(3)  The  extent  of  coal  or  other 
minerals  removed; 

(4)  The  approximate  dates  of  past 
mining,  and 

(5)  The  uses  of  the  land  preceding 
mining. 

(c)  The  application  shall  contain  a 
description  of  the  existing  land  uses  and 
land  use  classifications  under  local  law, 
if  any,  of  the  proposed  permit  area  and 
adjacent  area. 

§  910.779-24  Maps:  General  requirements. 

The  permit  application  shall  include 
maps  showing — 

(a)  All  boundaries  of  lands  and  names 
of  present  owners  of  record  of  those 
lands,  both  surface  and  subsurface, 
included  in  or  contiguous  to  the  permit 
area; 

(b)  The  boundaries  of  land  within  the 
proposed  permit  area  upon  which  the 
applicant  has  the  legal  right  to  enter  and 
begin  surface  mining  activities; 

(c)  The  boundaries  of  all  areas 
proposed  to  be  affected  over  the 
estimated  total  life  of  the  proposed 
surface  mining  activities,  with  a 
description  of  size,  sequence,  and  timing 
of  the  mining  of  subareas  for  which  it  is 
anticipated  that  additional  permits  will 
be  sought; 

(d)  The  location  of  all  buildings  on 
and  within  1,000  feet  of  the  proposed 
permit  area,  with  identification  of 
current  use  of  the  buildings; 

(e)  The  location  of  surface  and  sub¬ 
surface  man-made  features  within, 
passing  through,  or  passing  over  the 
proposed  permit  area,  including,  but  not 
limited  to,  major  electric  transmission 
lines,  pipelines,  and  agricultural 
drainage  tile  fields; 

(f)  The  location  and  boundaries  of  any 
proposed  reference  areas  for 
determining  the  success  of  revegetation; 

(g)  The  location  sof  water  supply 
intakes  for  current  users  of  sufface 
water  flowing  into,  out  of,  and  within  a 
hydrologic  area  defined  by  the  Office 
and  those  surface  waters  in  the 
proposed  permit  area  and  adjacent  area 
which  will  receive  discharges  from 
affected  areas: 

(h)  Each  public  road  located  in  or 
within  100  feet  of  the  proposed  permit 
area; 

(i)  The  boundaries  of  any  public  park 
and  locations  of  any  curtural  or 
historical  resources  listed  in  the 
National  Register  of  Historic  Places  and 
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known  archeological  sites  within  the 
permit  area  and  adjacent  area. 

(j)  Each  public  or  private  cemetery  or 
Indian  burial  ground  located  in  or  within 
100  feet  of  the  proposed  permit  area; 

(k)  Any  land  within  the  proposed 
permit  area  and  adjacent  area  which  is 
within  the  boundaries  of  any  units  of  the 
National  System  of  Trails  or  the  Wild 
and  Scenic  Rivers  System,  including 
study  rivers  designated  under  Section 
5(a)  of  the  Wild  and  Scenic  Rivers  Act; 
and 

(l)  Other  relevant  information 
required  by  the  Office. 

§  910.779-25  Cross  sections,  maps,  and 
plans. 

The  application  shall  include  cross 
sections,  maps,  and  plans  showing — 

(a)  Elevations  and  locations  of  test 
borings  and  core  samplings; 

(b)  Elevations  and  locations  of 
monitoring  stations  used  to  gather  data 
for  water  quality  and  quantity,  fish  and 
wildlife,  and  air  quality,  if  required,  in 
preparation  of  the  application; 

(c)  Nature,  depth,  and  thickness  of  the 
coal  seams  to  be  mined,  any  coal  or 
rider  seams  above  the  seam  to  be  mined, 
each  stratum  of  the  overburden,  and  the 
stratum  immediately  below  the  lowest 
coal  seam  to  be  mined; 

(d)  All  coal  crop  lines  and  the  strike 
and  dip  of  the  coal  to  be  mined  within 
the  proposed  permit  area; 

(e)  Location  and  extent  of  known 
workings  of  active,  inactive,  or 
abandoned  underground  mines, 
including  mine  openings  to  the  surface 
within  the  proposed  permit  area  and 
adjacent  area; 

(f)  Location  and  extent  of  sub-surface 
water,  if  encountered,  within  the 
proposed  permit  area  or  adjacent  area; 

(g)  Location  of  surface  water  bodies 
such  as  streams,  lakes,  ponds,  springs, 
constructed  or  natural  drains,  and 
irrigation  ditches  within  the  proposed 
permit  area  and  adjacent  area; 

(h)  Location  and  extent  of  existing  or 
previously  surface-mined  areas  within 
the  proposed  permit  area; 

.(i)  Location  and  dimensions  of 
existing  areas  of  spoil,  waste,  and  non¬ 
coal  waste  disposal,  dams, 
embankments,  other  impoundment,  and 
water  treatment  and  air  pollution 
control  facilities  within  ^e  proposed 
permit  area; 

(j)  Location,  and  depth  if  available,  of 
gas  and  oil  wells  within  the  proposed 
permit  area  and  water  wells  in  the 
permit  area  and  adjacent  area; 

(k)  Sufficient  slope  measurements  to 
represent  adequately  the  existing  land 
surface  configuration  of  the  proposed 
permit  area,  measured  and  recorded 
according  to  the  following: 


(1)  Each  measurement  shall  consist  of 
an  angle  of  inclination  along  the 
prevailing  slope  extending  100  linear 
feet  above  and  below  or  beyond  the  coal 
outcrop  or  the  area  to  be  disturbed  or, 
where  this  is  impractical,  at  locations 
specified  by  the  Office. 

(2)  Where  the  area  has  been 
previously  mined,  the  measurements 
shall  extend  at  least  100  feet  beyond  the 
limits  of  mining  disturbances,  or  any 
other  distance  determined  by  the  Office 
to  be  representative  of  the  premining 
configuration  of  the  land. 

(3)  Slope  measurements  shall  take  into 
account  natural  variations  in  slope,  to 
provide  accurate  representation  of  the 
range  of  natural  slopes  and  reflect 
geomorphic  differences  of  the  area  to  be 
disturbed. 

(1)  Maps,  plans,  and  cross  sections 
included  in  a  permit  application  which 
are  required  by  this  section  shall  be 
prepared  by  or  under  the  direction  of 
and  certiHed  by  a  qualiHed  registered 
professional  engineer  or  professional 
geologist,  with  assistance  from  experts 
in  related  fields  such  as  land  surveying 
and  landscape  architecture  and  shall  be 
updated  as  required  by  the  Office. 

§  9 1 0.779-27  Prime  farmland  investigation. 

(a)  The  applicant  shall  conduct  a  pre¬ 
application  investigation  of  the 
proposed  permit  area  to  determine 
whether  lands  within  the  area  may  be 
prime  farmland. 

(b)  Land  shall  not  be  considered  prime 
farmland  where  the  applicant  can 
demonstrate  one  of  the  following — 

(1)  The  land  has  not  been  historically 
used  as  cropland; 

(2)  The  slope  of  the  land  is  10  percent 
or  greater; 

(3)  Other  factors  exist,  such  as  a  very 
rocky  surface,  or  the  land  is  frequently 
flooded  during  the  growing  season,  more 
often  than  once  in  2  years,  and  the 
flooding  has  reduced  crop  yields;  or 

(4)  On  the  basis  of  a  soil  survey  of 
lands  within  the  proposed  permit  area, 
there  are  no  soil  map  units  that  have 
been  designated  prime  farmland  by  the 
U.S.  Soil  Conservation  Service. 

(c)  If  the  investigation  establishes  that 
the  lands  are  not  prime  farmland,  the 
applicant  shall  submit  with  the  permit 
application  a  request  for  a  negative 
determination  which  shows  that  the 
land  for  which  the  negative 
determination  is  sought  meets  one  of  the 
criteria  of  paragraph  (b)  of  this  section. 

(d)  If  the  investigation  indicates  that 
lands  within  the  proposed  permit  area 
may  be  prime  farmlands,  the  applicant 
shall  contact  the  U.S.  Soil  Conservation 
Service  to  determine  if  a  soil  survey 
exists  for  those  lands  and  whether  the 
applicable  soil  map  units  have  been 


designated  as  prime  farmlands.  If  no  soil 
survey  has  been  made  for  the  lands 
within  the  proposed  permit  area,  the 
applicant  shall  cause  such  a  survey  to 
be  made. 

(1)  When  a  soil  survey  of  lands  within 
the  proposed  permit  area  contains  soil 
map  units  which  have  been  designated 
as  prime  farmlands,  the  applicant  shall 
consult  with  the  Office  to  obtain 
guidance  for  meeting  the  requirements 
of  Section  515(b)(7)  of  the  Act. 

(2)  When  a  soil  survey  for  lands 
within  the  proposed  permit  area 
contains  soil  map  units  which  have  not 
been  designated  as  prime  farmland  after 
review  by  the  U.S.  Soil  Conservation 
Service,  the  applicant  shall  submit  a 
request  for  negative  determination  for 
non-designated  land  with  the  permit 
application  establishing  compliance 
with  paragraph  (b)  of  this  section. 

Subpart  910.780— Surface  Mining 
Permit  Appiications— Minimum 
Requirement  for  Reclamation  and 
Operation  Plan 

§  910.780-1 1  Operation  plan:  General 
requirements. 

Each  application  shall  contain  a 
description  of  the  mining  operations 
proposed  to  be  conducted  within  the 
proposed  permit  area,  including,  at  a 
minimum,  the  following: 

(a)  A  narrative  description  of  the  type 
and  method  of  coal  mining  procedures 
and  proposed  engineering  techniques, 
anticipated  annual  and  total  production 
of  coal,  by  tonnage,  and  the  major 
equipment  to  be  used  for  all  aspects  of 
those  operations;  and 

(b)  A  narrative  explaining  the 
construction,  modification,  use, 
maintenance,  and  removal  of  the 
following  facilities  (unless  retention  of 
such  facilities  is  necessary  for 
postmining  land  use  as  specified  in 

§  910.816-133): 

(1)  Dams,  embankments,  and  other 
impoundments; 

(2)  Overburden  and  topsoil  handling 
and  storage  areas  and  structures; 

(3)  Coal  removal,  handling,  storage, 
cleaning,  and  transportation  areas  and 
structures; 

(4)  Spoil,  coal  processing  waste,  and 
non-coal  waste  removal,  handling, 
storage,  transportation,  and  disposal 
areas  and  structures; 

(5)  Mine  facilities;  and 

(6)  Water  and  air  pollution  control 
facilities. 

§  910.780-12  Operation  plan:  Existing 
structures. 

(a)  Each  application  shall  contain  a 
description  of  each  existing  structure 
proposed  to  be  used  in  connection  with 
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or  to  facilitate  the  surface  coal  mining 
and  reclamation  operation.  The 
description  shall  include — 

(1)  Location; 

(2)  Plans  of  the  structure  which 
describe  its  current  condition; 

(3)  Approximate  dates  on  which 
construction  of  the  existing  structure 
was  begun  and  completed;  and 

(4)  A  showing,  including  relevant 
monitoring  data  or  other  evidence, 
whether  the  structure  meets  the 
performance  standards  of  this  part  or,  if 
the  structure  does  not  meet  the 
performance  standards  of  this  part,  a 
showing  whether  the  structure  meets  the 
performance  standards  of  30  CFR 
Subchapter  B. 

(b)  Each  application  shall  contain  a 
compliance  plan  for  each  existing 
structure  proposed  to  be  modified  or 
reconstructed  for  use  in  connection  with 
or  to  facilitate  the  surface  coal  mining 
and  reclamation  operation.  The 
compliance  plan  shall  include — 

(1)  Design  specifications  for  the 
modification  or  reconstruction  of  the 
structure  to  meet  the  design  and 
performance  standards  of  this  part; 

(2)  A  construction  schedule  which 
shows  dates  for  beginning  and 
completing  interim  steps  and  Hnal 
reconstruction; 

(3)  Provisions  for  monitoring  the 
structure  during  and  after  modification 
or  reconstruction  to  ensure  that  the 
performance  standards  of  this  part  are 
met;  and 

(4)  A  showing  that  the  risk  of  harm  to 
the  environment  or  to  public  health  or 
safety  is  not  significant  during  the 
period  of  modification  or  reconstruction. 

§  9 1 0.780- 1 3  Operation  plan:  Blasting. 

Each  application  shall  contain  a 
blasting  plan  for  the  proposed  permit 
area,  explaining  how  the  applicant 
intends  to  comply  with  the  requirements 
of  30  CFR  910.816-61  through  910.816-08 
and  including  the  following: 

(a)  Types  and  approximate  amounts 
of  explosives  to  be  used  for  each  type  of 
blasting  operation  to  be  conducted; 

(b)  Description  of  procedures  and 
plans  for  recording  and  retention  of 
information  on  the  following  during 
blasting — 

(1)  Drilling  patterns,  including  size, 
number,  depths,  and  spacing  of  holes; 

(2)  Charge  and  packing  of  holes; 

{3)  Types  of  fuses  and  detonation 

controls;  and 

(4)  Sequence  and  timing  of  firing 
holes. 

(c)  Description  of  blasting  warning 
and  site  access  control  equipment  and 
procedures; 

(d)  Description  of  types,  capabilities, 
sensitivities,  and  locations  of  use  of  any 
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blast  monitoring  equipment  and 
procedures  proposed  to  be  used; 

(e)  Description  of  plans  for  recording 
and  reporting  to  the  Office  the  results  of 
preblasting  surveys,  if  required;  and 

(f)  Description  of  unavoidable 
hazardous  conditions  for  which 
deviations  from  the  blasting  schedule 
will  be  needed  under  30  CFR  910.816- 
65(b). 

§  910.780-14  Operation  plan:  Maps  and 
plans. 

Each  application  shall  contain  maps 
and  plans  of  the  proposed  permit  area 
and  adjacent  area  as  follows — 

(a)  The  maps  and  plans  shall  show  the 
lands  proposed  to  be  affected 
throughout  the  operation  and  any 
change  in  a  facility  or  feature  to  be 
caused  by  the  proposed  operations,  if 
the  facility  or  feature  was  shown  under 
30  CFR  910.779-24  through  910.779-025. 

(b)  The  following  shall  be  shown  for 
the  proposed  permit  area  unless 
otherwise  specified  by  the  requirements 
of  this  section: 

(1)  Buildings,  utility  corridors  and 
facilities  to  be  used; 

(2)  The  area  of  land  to  be  affected 
within  the  proposed  life  of  operations, 
according  to  the  sequence  of  mining  and 
reclamation; 

(3)  Each  area  of  land  for  which  a 
performance  bond  or  other  equivalent 
guarantee  will  be  posted  under  Subparts 
910.800  through  910.808; 

(4)  Each  coal  storage,  cleaning  and 
loading  area; 

(5)  Each  topsoil,  spoil,  coal  waste,  and 
non-coal  waste  storage  area; 

(6)  Each  water  diversion,  collection, 
conveyance,  treatment,  storage,  and 
discharge  facility  to  be  used; 

(7)  Each  air  pollution  monitoring 
collection  and  control  facility; 

(8)  Each  source  of  waste  and  each 
waste  disposal  facility  relating  to  coal 
processing  or  pollution  control; 

(9)  Each  facility  to  be  used  to  protect 
and  enhance  fish  and  wildlife  and 
related  environmental  values; 

(10)  Each  explosive  storage  and 
handling  facility;  and 

(11)  Location  of  each  sedimentation 
pond,  permanent  water  impoundment, 
coal  processing  waste  bank,  and  coal 
processing  waste  dam  and  embankment, 
in  accordance  with  30  CFR  910.780-25, 
and  fill  area  for  the  disposal  of  excess 
spoil  in  accordance  30  CFR  910.780-35. 

(c)  Maps,  plans,  and  cross-sections 
required  under  paragraphs  (b)(4),  (5), 
(10),  and  (11)  of  this  section  shall  be 
prepared  by,  or  under  the  direction  of 
and  certified  by  a  qualified  registered 
professional  engineer,  or  professional 
geologist,  with  assistance  from  experts 
in  related  fields  such  as  land  surveying 
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and  landscape  architecture,  except 
that — 

(1)  Maps;  plans  and  cross-sections  for 
sedimentation  ponds  may  only  be 
prepared  by  a  qualified  registered 
professional  engineer;  and 

(2)  Maps,  plans,  and  cross-section  of 
spoil  disposal  facilities  may  only  be 
prepared  by  a  qualified  registered 
professional  engineer. 

§  9 1 0.780- 1 5  Air  pollution  control  plan. 

(a)  For  all  surface  mining  activities  the 
application  shall  contain  an  air  pollution 
control  plan  which  includes  the 
following: 

(1)  An  air  quality  monitoring  program, 
if  required  by  the  Office,  to  provide 
sufficient  data  to  evaluate  the 
effectiveness  of  the  fugitive  dust  control 
practices  under  paragraph  (a)(2)  of  this 
section  to  comply  with  applicable 
Federal  and  State  air  quality  standards, 
including  Chapter  391-3-1  Rules  and 
Regulations  for  Air  Quality  Control, 
Georgia  Department  of  Natural 
Resources. 

(2)  A  plan  for  fugitive  dust  control 
practices,  as  required  under  30  CFR 
910.816-95. 

S  910.780-16  Fish  and  wildlife  plan. 

(a)  Each  application  shall  contain  a 
fish  and  wildlife  plan.consistent  with  30 
CFR  910.816-97  which  provides: 

(1)  A  statement  of  how  the  plan  will 
minimize  disturbances  and  adverse 
impacts  on  Hsh  and  wildlife  and  related 
environmental  values  during  surface 
coal  mining  and  reclamation  operations, 
and  how  enhancement  of  these 
resources  will  be  achieved,  where 
practicable.  The  plan  shall  cover  the 
permit  area  and  portions  of  adjacent 
areas  as  determined  by  the  Office 
pursuant  to  §  910.779-20(c). 

(2)  If  the  applicant  states  that  it  will 
not  be  practicable,  in  accordance  with 
paragraph  (a)(1)  of  this  section,  to 
achieve  a  condition  which  clearly  shows 
a  trend  toward  enhancement  of  fish  and 
wildlife  resources  at  the  time 
revegetation  has  been  successfully 
completed  under  30  CFR  910.816-111 
through  910.816-117,  a  statement  shall 
be  provided  which  establishes,  to  the 
satisfaction  of  the  Office,  why  it  is  not 
practicable  to  achieve  such  a  condition. 

(b)  A  statement  explaining  how  the 
applicant  will  utilize  impact  control 
measures,  management  techniques,  and 
monitoring  methods  to  protect  or 
enhance  the  following,  if  they  are  to  be 
affected  by  the  proposed  activities: 

(1)  Threatened  or  endangered  species 
of  plants  or  animals  listed  by  the 
Secretary  under  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  Sec. 
1531  etseq.)  and  their  critical  habitats; 
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(2)  Species  such  as  eagles,  migratory 
birds  or  other  animals  protected  by 
State  or  Federal  law,  and  their  habitats; 
or  other  species  identified  through  the 
consultation  process  pursuant  to 

§  910.779-20:  or 

(3)  Habitats  of  unusually  high  value 
for  fish  and  wildlife,  such  as  wetlands, 
riparian  areas,  cliffs  supporting  raptors, 
areas  offering  special  shelter  or 
protection,  reproduction  and  nursery 
areas,  and  wintering  areas; 

§  910.780-18  Reclamation  plan:  General 
requirements. 

(a)  Each  application  shall  contain  a 
plan  for  reclamation  of  the  lands  within 
the  proposed  permit  area,  showing  how 
the  applicant  will  comply  with  the 
environmental  protection  performance 
standards  of  Subparts  910.815  through 
910.828.  The  plan  shall  include,  at  a 
minimum,  all  information  required  under 
30  CFR  910.780-18  through  910.780-37. 

(b)  Each  plan  shall  contain  the 
following  information  for  the  proposed 
permit  area — 

(1)  A  detailed  timetable  for  the 
completion  of  each  major  step  in  the 
reclamation  plan; 

(2)  A  detailed  estimate  of  the  cost  of 
reclamation  of  the  proposed  operations 
required  to  be  covered  by  a  performance 
bond  under  Subparts  910.800  through 
910.808,  with  supporting  calculations  for 
the  estimates  on  a  form  provided  by  the 
Office. 

(3)  A  plan  for  backfilling,  soil 
stabilization,  compacting,  and  grading, 
with  contour  maps  or  cross  sections  that 
show  the  anticipated  final  surface 
configuration  of  the  proposed  permit 
area,  in  accordance  with  30  CFR 
910.816-101  through  910.816-106: 

(4)  A  plan  for  removal,  storage,  and 
redistribution  of  topsoil,  subsoil,  and 
other  material  to  meet  the  requirements 
of  30  CFR  910.816-21  through  910.816-25. 

(5)  A  plan  for  revegetation  as  required 
in  30  CFR  910.816-111  through  910.816- 
117,  including,  but  not  limited  to. 
descriptions  of  the — 

(i)  Schedule  of  revegetation: 

(ii)  Species  and  amounts  per  acre  of 
seeds  and  seedlings  to  be  used; 

(iii)  Methods  to  be  used  in  planting 
and  seeding; 

(iv)  Mulching  techniques; 

(v)  Irrigation,  if  appropriate,  and  pest 
and  disease  control  measures,  if  any, 
and 

(vi)  Measures  proposed  to  be  used  to 
determine  the  success  of  revegetation  as 
required  in  30  CFR  910.816-116. 

(vii)  A  soil  testing  plan  for  evaluation 
of  the  results  of  topsoil  handling  and 
reclamation  procedures  related  to 
revegetation. 


(6)  A  description  of  the  measures  to 
be  used  to  maximize  the  use  and 
conservation  of  the  coal  resource  as 
required  in  30  CFR  910.816-59; 

(7)  A  description  of  measures  to  be 
employed  to  ensure  that  all  debris,  acid¬ 
forming  and  toxic-forming  materials, 
ahd  materials  constituting  a  fire  hazard 
are  disposed  of  in  accordance  with  30 
CFR  910.816-89  and  910.816-103  and  a 
description  of  the  contingency  plans 
which  have  been  developed  to  preclude 
sustained  combustion  of  such  materials; 

(8)  A  description,  including 
appropriate  cross  sections  and  maps,  of 
the  measures  to  be  used  to  seal  or 
manage  mine  openings,  and  to  plug, 
case,  or  manage  exploration  holes,  other 
bore  holes,  wells,  and  other  openings 
'within  the  proposed  permit  area,  in 
accordance  with  30  CFR  910.816-13 
through  910.816-15:  and 

(9)  A  description  of  steps  to  be  taken 
to  comply  with  the  requirements  of  the 
Clean  Air  Act  (42  U.S.C.  7401  et  seq.), 
the  Clean  Water  Act  (33  U.S.C.  1251  et 
seq.],  and  other  applicable  air  and  water 
quality  laws  and  regulations  and  health 
and  safety  standards. 

§  910.780-21  Reclamation  plan:  Protection 
of  hydrologic  balance. 

(a)  Each  plan  shall  contain  a  detailed 
description,  with  appropriate  maps  and 
cross  section  drawings,  of  the  measures 
to  be  taken  during  and  after  the 
proposed  surface  mining  activities,  in 
accordance  with  30  CFR  910.816,  to 
ensure  the  protection  of — 

(1)  The  quality  of  surface  and  ground 
water  systems,  within  proposed  permit 
area  and  adjacent  area,  from  the 
adverse  effects  of  the  proposed  surface 
mining  activities; 

(2)  The  rights  of  present  users  of 
surface  and  ground  water;  and 

(3)  The  quantity  of  surface  and  ground 
water  both  within  the  proposed  permit 
area  and  adjacent  area  from  adverse 
effects  of  the  proposed  surface  mining 
activities,  or  to  provide  alternative 
sources  of  water  in  accordance  with  30 
CFR  910.779-17  and  910.816-54,  where 
the  protection  of  quantity  cannot  be 
ensured. 

(b)  The  description  shall  include — 

(ij  A  plan  for  the  control,  in 

accordance  with  30  CFR  910.816,  of 
surface  and  ground  water  drainage  into, 
through,  and  out  of  the  proposed  permit 
area; 

(2)  A  plan  for  the  treatment,  where 
required  under  Subparts  910.815  through 
910.828,  of  surface  and  ground  water 
drainage  from  the  area  to  be  disturbed 
by  the  proposed  activities,  and  proposed 
quantitative  limits  on  pollutants  in 
discharges  subject  to  30  CFR  910.816-42. 


(3)  A  plan  for  the  restoration  of  the 
approximate  recharge  capacity  of  the 
proposed  permit  area  and  adjacent  area, 
in  accordance  with  30  CFR  910.816-51: 
and 

(4)  A  plan  for  the  collection,  recording, 
and  reporting  of  ground  surface  water 
quality  and  quantity  data,  according  to 
30  CFR  910.816-52. 

(c)  The  description  shall  include  a 
determination  of  the  probable 
hydrologic  consequences  of  the 
proposed  surface  mining  activities  on 
the  proposed  permit  area  and  adjacent 
area,  with  respect  to  the  hydrologic 
regime  and  the  quantity  and  quality  of 
water  in  surface  and  ground  water 
systems  under  all  seasonal  conditions, 
including  the  contents  of  dissolved  and 
total  suspended  solids,  total  iron,  pH. 
total  manganese,  and  other  parameters 
required  by  the  Office  in  a  site-by-site 
basis. 

§  910.780-23  Reclamation  plan: 

Postmining  land  uses.  * 

(a)  Each  plan  shall  contain  a  detailed 
description  of  the  proposed  use, 
following  reclamation,  of  the  land  within 
the  proposed  permit  area  including  a 
discussion  of  the  utility  and  capacity  of 
the  reclaimed  land  to  support  a  variety 
of  alternative  uses,  and  the  relationship 
of  the  proposed  use  to  existing  land  use 
policies  and  plans.  This  description  shall 
explain — 

(1)  How  the  proposed  postmining  land 
use  is  to  be  achieved  and  the  necessary 
support  activities  which  may  be  needed 
to  achieve  the  proposed  land  use; 

(2)  Where  a  land  use  different  from 
the  pre-mining  land  use  is  proposed,  all 
materials  needed  for  approval  of  the 
alternative  use  under  30  CFR  910.816- 
133;  and 

(3)  The  consideration  which  has  been 
given  to  making  ail  of  the  proposed 
surface  mining  activities  consistent  with 
surface  owner  plans  and  applicable 
State  and  local  land  use  plans  and 
programs. 

(bj  The  description  shall  be 
accompanied  by  a  copy  of  the  comments 
concerning  the  proposed  use  by  the  legal 
or  equitable  owner  of  record  of  the 
surface  of  the  proposed  permit  area  and 
the  State  and  local  government  agencies 
which  would  have  to  initiate,  implement, 
approve,  or  authorize  the  proposed  use 
of  the  land  following  reclamation. 

§  910.780-25  Reclamation  plan:  Ponds, 
impoundments,  banks,  dams,  and 
embankments. 

(a)  General.  Each  application  shall 
include  a  general  plan  for  each  proposed 
sedimentation  pond,  water 
impoundment,  and  coal  processing 
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waste  bank,  dam,  or  embankment 
within  the  proposed  permit  area. 

(1)  Each  general  plan  shall — 

(1)  Be  prepared  by,  or  under  the 
direction  of,  and  certified  by  a  qualified 
registered  professional  engineer,  or  by  a 
professional  geologist  with  assistance 
from  experts  in  related  fields  such  as 
land  surveying  and  landscape 
architecture; 

(ii)  Contain  a  description,  map,  and 
cross  section  of  the  structure  and  its 
location; 

(iii)  Contain  preliminary  hydrologic 
and  geologic  information  required  to 
assess  the  hydrologic  impact  of  the 
structure; 

(iv)  Contain  a  survey  describing  the 
potential  effect  on  the  structure  from 
subsidence  of  the  subsurface  strata 
resulting  from  past  undergroimd  mining 
operations  if  underground  mining  has 
occurred;  and 

(v)  Contain  a  certification  statement 
which  includes  a'schedule  setting  forth 
the  dates  that  any  detailed  design  plans 
for  structures  that  are  not  submitted 
with  the  general  plan  will  be  submitted 
to  the  Office.  The  Office  shall  have 
approved,  in  writing,  the  detailed  design  ■ 
plan  for  a  structure  before  construction 
of  the  structure  begins. 

(2)  Each  detailed  design  plan  for  a 
structure  that  meets  or  exceeds  the  size 
or  other  criteria  of  the  Mine  Safety  and 
Health  Administration,  30  CFR  77.216(a), 
shall— 

(i)  Be  prepared  by,  or  under  the 
direction  of,  and  certified  by  a  qualified 
registered  professional  engineer  with 
assistance  from  experts  in  related  Helds 
such  as  geology,  land  surveying,  and 
landscape  architecture; 

(ii)  Include  any  geotechnical 
investigation,  design,  and  construction 
requirements  for  the  structure; 

(iii)  Describe  the  operation  and 
maintenance  requirements  for  each 
structure;  and 

(iv)  Describe  the  timetable  and  plans 
to  remove  each  structure,  if  appropriate. 

(3)  Each  detailed  design  plan  for  a 
structure  that  does  not  meet  size  or 
other  criteria  of  30  CFR  77.216(a)  shall — 

(i)  Be  prepared  by,  or  under  the 
direction  of,  and  certified  by  a  qualified 
registered  professional  engineer  or 
registered  land  surveyor  except  that  all 
coal  processing  waste  dams  and 
embankments  covered  by  30  CFR 

910.816-91  through  910.816-93  shall  be 
certified  by  a  qualified  registered 
professional  engineer; 

(ii)  Include  any  design  and 
construction  requirements  for  the 
structure,  including  any  required 
geotechnical  information; 


(iii)  Describe  the  operation  and 
maintenance  requirements  for  each 
structure;  and 

(iv)  Describe  the  timetable  and  plans 
to  remove  each  structure,  if  appropriate. 

(b)  Sedimentation  ponds. 
Sedimentation  ponds,  whether 
temporary  or  permanent,  shall  be 
designed  in  compliance  with  the 
requirements  of  30  CFR  910.816-46.  Any 
sedimentation  pond  or  earthen  structure 
which  will  remain  on  the  proposed 
permit  area  as  a  permanent  water 
impoundment  shall  also  be  designed  to 
comply  with  the  requirements  of  30  CFR 

910.816-49.  Each  plan  shall,  at  a 
minimum,  comply  with  the  requirements 
of  the  Mine  Safety  and  Health 
Administration,  30  CFR  77.216-1  and 
77.216-2. 

(c)  Permanent  and  temporary 
impoundments.  Permanent  and 
temporary  impoundments  shall  be 
designed  to  comply  with  the 
requirements  of  30  CFR  910.816-49.  Each 
plan  shall  comply  with  the  requirements 
of  the  Mine  Safety  and  Health 
Administration,  30  CFR  77.216-1  and 
77.216-2. 

(d)  Coal  processing  waste  banks.  Coal 
processing  waste  banks  shall  be 
designed  to  comply  with  the 
requirements  of  30  CFR  910.816-81 
through  910.816-85. 

(e)  Coal  processing  waste  dams  and 
embankments.  Coal  processing  waste 
dams  and  embankments  shall  be 
designed  to  comply  with  the 
requirements  of  30  CFR  910.816-91 
through  910.816-93.  Each  plan  shall 
comply  with  the  requirements  of  the 
Mine  Safety  and  Health  Administration, 
30  CFR  77.216-1  and  77.216-2,  and  shall 
contain  the  results  of  a  geotechnical 
investigation  of  the  proposed  dam  or 
embankment  foundation  area,  to 
determine  the  structural  competence  of 
the  foundation  which  will  support  the 
proposed  dam  or  embankment  structure 
and  the  impounded  material.  The 
geotechnical  investigation  shall  be 
planned  and  supervised  by  an  engineer 
or  engineering  geologist,  according  to 
the  following: 

(1)  The  number,  location,  and  depth  of 
borings  and  test  pits  shall  be  determined 
using  current  prudent  engineering 
practice  for  the  size  of  the  dam  or 
embankment,  quantity  of  material  to  be 
impounded,  and  subsurface  conditions. 

(2)  The  character  of  the  overburden 
and  bedrock,  the  proposed  abutment 
sites,  and  any  adverse  geotechnical 
conditions  which  may  affect  the 
particular  dam,  embankment,  or 
reservoir  site  shall  be  considered. 

(3)  All  springs,  seepage,  and  ground 
water  flow  observed  or  anticipated 
during  wet  periods  in  the  area  of  the 


proposed  dam  or  embankment  shall  be 
identified  on  each  plan. 

(4)  Consideration  shall  be  given  to  the 
possibility  of  mudflows,  rock-debris 
falls,  or  other  landslides  into  the  dam, 
embankment,  or  impounded  material. 

(f)  If  the  structure  is  20  feet  or  higher 
or  impounds  more  than  20  acre-feet, 
each  plan  under  paragraphs  (b),  (c),  and 
(e)  of  this  section  shall  include  a 
stability  analysis  of  each  structure.  The 
stability  analysis  shall  include,  but  not 
be  limited  to,  strength  parameters,  pore 
pressures,  and  long-term  seepage 
conditions.  The  plan  shall  also  contain  a 
description  of  each  engineering  design 
assumption  and  calculation  with  a 
discussion  of  each  alternative 
considered  in  selecting  the  specific 
design  parameters  and  construction 
methods. 

§  910.780-27  Reclamation  plan:  Surface 
mining  near  underground  mining. 

For  surface  mining  activities  within 
the  proposed  permit  area  to  be 
conducted  within  500  feet  of  an 
underground  mine,  the  application  shall 
describe  the  measures  to  be  used  to 
comply  with  30  CFR  910.816-79. 

§  910.780-29  Diversions. 

Each  application  shall  contain 
descriptions,  including  maps  and  cross 
sections,  of  stream  channel  diversions 
and  other  diversions  to  be  constructed 
within  the  proposed  permit  area  to 
achieve  compliance  with  30  CFR 

910.816-43  through  910.816-44. 

§  910.780-31  Protection  of  public  parks 
and  historic  places. 

For  any  public  parks  or  historic  places 
that  may  be  adversely  affected  by  the 
proposed  operations,  each  plan  shall 
describe  the  measures  to  be  used  to 
minimize  or  prevent  these  impacts  and 
to  obtain  approval  of  the  Office  and 
other  agencies  as  required  in  30  CFR 
910.761-12(f). 

§  910.780-33  Relocation  or  use  of  public 
roads. 

Each  application  shall  describe,  with 
appropriate  maps  and  cross  sections, 
the  measures  to  be  used  to  ensure  that 
the  interests  of  the  public  and 
landowners  affected  are  protected  if, 
under  30  CFR  910.761-12(d),  the 
applicant  seeks  to  have  the  Office 
approve — 

(a)  Conducting  the  proposed  surface 
mining  activities  within  100  feet  of  the 
right-of-way  line  of  any  public  road, 
except  where  mine  access  or  haul  roads 
join  that  right-of-way;  or 

(b)  Relocating  a  public  road. 
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§  910.780-35  Disposal  of  excess  spoil. 

(a)  Each  application  shall  contain 
descriptions,  including  appropriate  maps 
and  cross  section  drawings,  of  the 
proposed  disposal  site  and  design  of  the 
spoil  disposal  structures  according  to  30 
CFR  910.816-71  through  910.816-74. 

These  plans  shall  describe  the 
geotechnical  investigation,  design, 
construction,  operation,  maintenance, 
and  removal,  if  appropriate,  of  the  site 
and  structures. 

(b)  Each  application  shall  contain  the 
results  of  a  geotechnical  investigation  of 
the  proposed  disposal  site,  including  the 
following; 

(1)  The  character  of  bedrock  and  any 
adverse  geologic  conditions  the  disposal 
area; 

(2)  A  survey  identifying  all  springs, 
seepage,  and  ground  water  flow 
observed  or  anticipated  during  wet 
periods  in  the  area  of  the  disposal  site; 

(3)  A  survey  of  the  potential  effects  of 
subsidence  of  the  subsurface  strata  due 
to  past  and  future  mining  operations; 

(4)  A  technical  description  of  the  rock 
materials  to  be  utilized  the  construction 
of  those  disposal  structures  containing 
rock  chimmey  cores  or  underlain  by  a 
rock  drainage  blanket;  and 

(5)  A  stability  analysis  including,  but 
not  limited  to,  strength  parameters,  pore 
pressures  and  long-term  seepage 
conditions.  These  data  shall  be 
accompanied  by  a  description  of  all 
engineering  design  assumptions  and 
calculations  and  the  alternative 
considered  in  selecting  the  specific 
design  specibcations  and  methods. 

(c)  If.  under  30  CFR  910.816-71(i). 
rock-toe  buttresses  or  key-way  cuts  are 
required,  the  application  shall  include 
the  following: 

(1)  The  number,  location,  and  depth  of 
borings  or  test  pits  which  shall  be 
determined  with  respect  to  the  size  of 
the  spoil  disposal  structure  and 
subsurface  conditions;  and 

(2)  Engineering  specifications  utilized 
to  design  the  rock-toe  buttress  or  key¬ 
way  cuts  which  shall  be  determined  in 
accordance  with  paragraph  (b)(5)  of  this 
section. 

§  910.780-37  Transportation  facilities. 

Each  application  shall  contain  a 
detailed  description  of  each  road, 
conveyor,  or  rail  system  to  be 
constructed,  used,  or  maintained  within 
the  proposed  permit  area.  The 
description  shall  include  a  map, 
appropriate  cross  sections,  and  the 
following: 

(a)  Specifications  for  each  road  width, 
road  gradient,  road  surface,  road  cut,  fill 
embankment,  culvert,  bridge,  drainage 
ditch,  and  drainage  structure. 


(b)  A  report  of  appropriate 
geotechnical  analysis,  where  approval  is 
required  for  alternative  specifications, 
or  for  steep  cut  slopes  under  30  CFR 

910.816- 150(d),  910.816-152(c),  910.816- 
160(d)  or  910.816-162(c). 

(c)  A  description  of  measures  to  be 
taken  to  obtain  approval  of  the 
alternation  or  relocation  of  a  natural 
drainageway  under  30  CFR  910.816- 
153(d),  910.816-163(d)  or  910.816-173(c). 

(d)  A  description  of  measures,  other 
than  use  of  a  rock  headwall,  to  be  taken 
to  protect  the  inlet  end  of  a  ditch  relief 
culvert,  for  approval,  under  30  CFR 

910.816- 153(c)(2){vi)  and  910.816- 
163(c)(2)(vi). 

(e)  Each  plan  shall  contain  a  general 
description  of  each  road,  conveyor,  or 
rail  system  to  be  constructed,  used,  or 
maintained  within  the  proposed  permit 
area. 

Subpart  910.782— Underground  Mining 
Permit  Applications— Minimum 
Requirements  for  Legal,  Financial, 
Compliance,  and  Related  Information 

§  910.782-13  identification  of  interests. 

(a)  Each  applicant  shall  contain  the 
names  and  addresses  of — 

(1)  The  permit  applicant,  including  his 
or  her  telephone  number, 

(2)  Every  legal  or  equitable  owner  of 
record  of  the  areas  to  be  affected  by 
surface  operations  and  facilities  and 
every  legal  or  equitable  owner  of  record 
of  the  coal  to  be  mined: 

(3)  The  holders  of  record  of  any 
leasehold  interest  in  areas  to  be  affected 
by  surface  operations  or  facilities  and 
the  holders  of  record  of  any  leasehold 
interest  in  the  coal  to  be  mined: 

(4)  Any  purchaser  of  record  under  a 
real  estate  contract  of  areas  to  be 
affected  by  surface  operations  and 
facilities  and  any  purchaser  of  record 
under  a  real  estate  contract  of  the  coal 
to  be  mined: 

(5)  The  operator,  if  the  operator  is  a 
person  different  from  the  applicant, 
including  his  or  her  telephone  number; 
and 

(6)  The  resident  agent  of  the  applicant 
who  will  accept  service  of  process, 
including  his  or  her  telephone  number. 

(b)  Each  applicant  shall  contain  a 
statement  of  whether  the  applicant  is  a 
corporation,  partnership,  single 
proprietorship,  association,  or  other 
business  entity.  For  businesses  other 
than  single  proprietorships,  the 
application  shall  contain  the  following 
information,  where  applicable: 

(1)  Names  and  addresses  of  every 
officer,  partner,  director,  or  other  person 
performing  a  furiction  similar  to  a 
director  of  the  applicant; 


(2)  Name  and  address  of  any  person 
who  is  a  principal  shareholder  of  the 
applicant;  and 

(3)  Names  under  which  the  applicant, 
partner,  or  principal  shareholder 
previously  operated  a  surface  coal 
mining  operation  in  the  United  States 
within  the  5  years  preceding  the  date  of 
application. 

(c)  If  any  owner,  holder,  purchaser,  or 
operator,  identified  under  paragraph  (a) 
of  this  section,  is  a  business  entity  other 
than  a  single  proprietor,  the  application 
shall  contain  the  names  and  addresses 
of  their  respective  principals,  officers, 
and  resident  agents. 

(d)  Each  application  shall  contain  a 
statement  of  any  current  or  previous 
coal  mining  permits  in  the  United  States 
held  by  the  applicant  subsequent  to  1970 
and  by  any  person  identified  in 
paragraph  (b)(3)  of  this  section  and  of 
any  pending  permit  application  to 
conduct  surface  coal  mining  and 
reclamation  operations  in  the  United 
States.  The  information  shall  be  listed 
by  permit  or  application  number  and 
identify  the  regulatory  authority  for  each 
of  those  coal  mining  operations. 

(e)  Each  application  shall  contain  the 
names  and  addresses  of  the  owners  of 
record  of  all  surface  and  subsurface 
areas  adjacent  to  any  part  of  the 
proposed  permit  area. 

(Q  Each  application  shall  contain  the 
name  of  the  proposed  mine  and  the 
Mine  Safety  and  Health  Administration 
identification  number  for  the  mine  and 
all  sections,  if  any. 

(g)  Each  application  shall  contain  a 
statement  of  all  lands,  interests  in  lands, 
options,  or  pending  bids  on  interests 
held  or  made  by  the  applicant  for  lands 
which  are  contiguous  to  the  area  to  be 
covered  by  the  permit. 

§  9 1 0.782- 1 4  Compliance  information. 

Each  application  shall  contain — 

(a)  A  statement  of  whether  the 
applicant,  any  subsidiary,  affiliate,  or 
persons  controlled  by  or  under  common 
control  with  the  applicant  has; 

(1)  Had  a  Federal  or  State  mining 
permit  suspended  or  revoked  in  the  last 
5  years;  or, 

(2)  Forfeited  a  mining  bond  or  similar 
security  deposited  in  lieu  of  bond. 

(b)  If  any  such  suspension,  revocation, 
or  forfeiture  has  occurred,  a  statement 
of  the  facts  involved,  including: 

(1)  Identification  number  and  date  of 
issuance  of  the  permit  or  date  and 
amount  of  bond  or  similar  security; 

(2)  Identification  of  the  authority  that 
suspended  or  revoked  a  permit  or 
forfeited  a  bond  and  the  stated  reasons 
for  that  action; 

(3)  The  current  status  of  the  permit, 
bond,  or  similar  security  involved; 
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(4)  The  date,  location,  and  type  of  any 
administrative  or  judicial  proceedings 
initiated  concerning  the  suspension, 
revocation,  or  forefeiture;  and 

(5)  The  current  status  of  these 
proceedings. 

(c)  A  listing  of  each  violation  notice 
received  by  the  applicant  in  connection 
with  any  surface  coal  mining  operation 
during  the  3-year  period  before  the 
application  date,  for  violations  of  any 
law,  rule,  or  regulation  of  the  United 
States,  or  of  any  State  law,  rule,  or 
regulation  enacted  pursuant  to  Federal 
law,  rule,  or  regulation,  or  of  any 
provision  of  the  Act  pertaining  to  air  or 
water  environmental  protection.  The 
application  shall  also  contain  a 
statement  regarding  each  violation 
notice,  including — 

(1)  The  date  of  issuance  and  identity 
of  the  issuing  regulatory  authority, 
department,  or  agency; 

(2)  A  brief  description  of  the 
particular  violation  alleged  in  the  notice; 

(3)  the  date,  location,  and  type  of  any 
administrative  or  judicial  proceedings 
initiated  concerning  the  violation, 
including,  but  not  limited  to,  proceedings 
initiated  by  the  applicant  to  obtain 
administrative  or  judicial  review  of  the 
violations; 

(4)  The  current  status  of  the 
proceedings  and  of  the  violation  notice; 
and 

(5)  The  actions,  if  any,  taken  by  the 
applicant  to  abate  the  violation. 

§  9 1 0.782- 15  Right  of  entry  and  operation 
information. 

(a)  Each  application  shall  contain  a 
description  of  the  documents  upon 
which  the  applicant  bases  his  or  her 
legal  right  to  enter  and  begin 
underground  mining  activities  in  the 
permit  area  and  whether  that  right  is  the 
subject  of  pending  litigation.  The 
description  shall  identify  those 
documents  by  type  and  date  of 
execution,  identify  the  specific  lands  to 
which  the  document  pertains,  and 
explain  the  legal  rights  claimed  by  the 
applicant. 

(b)  For  underground  mining  activities 
where  the  associated  surface  operations 
involve  the  surface  mining  of  coal  and 
the  private  mineral  estate  to  be  mined 
has  been  severed  from  the  private 
surface  estate,  the  application  shall  also 
provide,  for  lands  to  be  affected  by 
those  operations  within  the  permit 
area — 

(1)  A  copy  of  the  written  consent  of 
the  surface  owner  to  the  extraction  of 
coal  by  surface  mining  methods;  or 

(2)  A  copy  of  the  document  of 
conveyance  that  expressly  grants  or 
reserves  the  right  to  extract  the  coal  by 
surface  mining  methods;  or 


(3)  If  the  conveyance  does  not 
expressly  grant  the  right  to  extract  coal 
by  surface  mining  methods, 
documentation  that  under  the  applicable 
State  law,  the  applicant  has  the  legal 
authority  to  extract  the  coal  by  those 
methods. 

(c)  Nothing  in  this  section  shall  be 
construed  to  afford  the  Office  the 
authority  to  adjudicate  property  title 
disputes. 

§  910.782-16  Relationship  to  areas 
designated  unsuitable  for  mining. 

(a)  Each  application  shall  contain  a 
statement  of  available  information  on 
whether  the  proposed  permit  area  is 
within  an  area  designated  unsuitable  for 
underground  mining  activities  under  30 
CFR  910.761  and  910.764  or  under  study 
for  designation  in  an  administrative 
proceeding  initiated  under  those 
subparts. 

(b)  If  an  applicant  claims  the 
exemption  in  30  CFR  910.786-19(d)(2), 
the  application  shall  contain  information 
supporting  the  applicant’s  assertion  that 
it  made  substantial  legal  and  financial 
commitments  before  January  4, 1977, 
concerning  the  proposed  underground 
mining  activities. 

(c)  If  an  applicant  proposes  to  conduct 
or  locate  surface  operations  or  facilities 
within  300  feet  of  an  occupied  dwelling, 
the  application  shall  include  the  waiver 
of  the  owner  of  the  dwelling  as  required 
in  30  CFR  910.761-12(e). 

§  9 1 0.782- 1 7  Permit  term  information. 

(aj  Each  application  shall  state  the 
anticipated  or  actual  starting  and 
termination  date  of  each  phase  of  the 
underground  mining  activities  and  the 
anticipated  number  of  acres  of  surface 
lands  to  be  affected,  and  the  horizontal 
and  vertical  extent  of  proposed 
underground  mine  workings,  for  each 
phase  of  mining  and  over  the  total  life  of 
the  permit. 

(b)  If  the  applicant  proposes  to 
conduct  the  underground  mining 
activities  in  excess  of  5  years,  the 
application  shall  contain  the  information 
needed  for  the  showing  required  under 
30  CFR  910.786-25(a) 

§  910.782-18  Personal  injury  and  property 
damage  insurance  information. 

Each  application  shall  contain  either  a 
certificate  of  liability  insurance  or 
evidence  that  the  self-insurance 
requirements  in  30  CFR  910.806-14  are 
satisfied. 

§  9 1 0.782- 1 9  Identification  of  other 
licenses  and  permits. 

Each  application  shall  contain  a  list  of 
all  other  licenses  and  permits  needed  by 
the  applicant  to  conduct  the  proposed 
underground  mining  activities.  This  list 


shall  identify  each  license  and  permit 
by— 

(a)  Type  of  permit  or  license; 

(b)  Name  and  address  of  issuing 
authority; 

(c)  Identification  numbers  of 
applications  for  those  permits  or 
licenses  or,  if  issued,  the  identification 
numbers  of  the  permits  or  licenses;  and 

(d)  If  a  decision  has  been  make,  the 
date  of  approval  or  disapproval  by  each 
issuing  authority. 

§  910.782-20  Identification  of  location  of 
public  office  for  filing  of  application. 

Each  application  shall  identify,  by 
name  and  address,  the  public  office 
where  the  applicant  will  simultaneously 
file  a  copy  of  the  application  for  public 
inspection  under  30  CFR  910.786-ll{d). 
The  location  of 'the  file  copy  will  be  at 
the  County  courthouse  (Clerk’s  Office) 
and  at  the  regional  office. 

§  9 1 0.782-2 1  Newspaper  advertisement 
and  proof  of  publication. 

A  copy  of  the  newspaper 
advertisement  of  the  application  and 
proof  of  publication  of  the 
advertisement  shall  be  filed  with  the 
Office  and  made  a  part  of  the  complete 
application  not  later  than  4  weeks  after 
the  last  date  of  publication  required 
under  30  CFR  910.786-ll(aJ. 

Subpart  910.783— Underground  Mining 
Permit  Applications— Minimum 
Requirements  for  Information  on 
Environmental  Resources 

§  910.783-1 1  General  requirements. 

Each  permit  application  shall  include 
a  description  of  the  existing,  premining 
environmental  resources  within  the 
proposed  permit  area  and  adjacent  area, 
or  more  extensive  area  as  required,  that 
may  be  affected  by  the  proposed 
underground  mining  activities. 

§  910.783-12  General  environmental 
resources  information. 

Each  application  shall  describe  and 
identify — 

(a)  The  size,  sequence,  and  timing  of 
mining  of  the  areas  for  which  it  is 
anticipated  that  individual  permits  for 
mining  will  be  requested  over  the 
estimated  total  life  of  the  proposed 
underground  mining  activities;  and 

(b)  The  nature  of  cultural  and  historic 
resources  listed  in  the  National  Register 
of  Historic  Places  and  known 
archeological  sites  within  the  proposed 
permit  area  and  adjacent  area.  The 
description  shall  be  based  on  all 
available  information,  including,  but  not 
limited  to,  data  of  Federal,  State  and 
local  archeological,  historic,  and  cultural 
preservation  agencies. 
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§  910.783-13  Description  of  hydrology 
and  geology:  General  requirements. 

(a)  Each  application  shall  contain  a 
description  of  the  geology,  hydrology 
and  water  quality  and  quantity  of  all 
lands  within  the  proposed  permit  area, 
the  adjacent  area,  and  the  general  area. 
The  description  shall  include 
information  on  the  charactertisitcs  of  all 
surface  and  ground  waters  within  the 
general  area,  and  any  water  which  will 
flow  into  or  receive  discharges  of  water 
from  the  general  area.  The  description 
shall  be  prepared  according  to 

§§  910.783-13  through  910.783-16  and 
conform  to  the  following: 

(1)  Information  on  hydrology,  water 
quality  and  quanitity,  and  geology 
related  to  hydrology  of  areas  outside  the 
proposed  permit  area  and  within  the 
general  area  shall  be  provided  by  the 
Office,  to  the  extent  that  this  data  is 
available  from  an  appropriate  Federal  or 
State  agency. 

(2)  If  this  information  is  not  available 
from  those  agencies,  the  applicant  may 
gather  and  submit  this  information  as 
part  of  the  permit  application. 

(3)  The  permit  shall  not  be  approved 
until  this  information  is  made  available 
in  the  application. 

(b]  The  use  of  modeling  techniques 
may  be  included  as  part  of  the  permit 
application,  but  the  same  surface  and 
ground  water  information  may  be 
required  for  each  site  as  when  models 
are  not  used. 

§  910.783-14  Geology  description. 

(a]  The  description  shall  include  a 
general  statement  of  the  geology  within 
the  prpposed  permit  area,  down  to  and 
including  the  hrst  aquifer  to  be  affected 
below  the  lowest  coal  seam  to  be  mined. 
The  geology  for  areas  proposed  to  be 
affected  by  surface  operations  and 
facilities,  those  surface  lands  overlying 
coal  to  be  mined,  and  the  coal  to  be 
mined  shall  be  separately  described,  as 
follows: 

(1)  Geology  of  all  the  strata  to  be 
disturbed  or  affected  by  surface 
operations  or  facilities  shall  be  .. 
described.  The  description  shall  include, 
at  a  minimum,  the  lithologic 
characteristics  and  physical  and 
chemical  properties  of  each  stratum.  For 
those  areas  to  be  affected  by  surface 
operations  or  facitilies  where  removal  of 
the  overburden  down  to  the  level  of  the 
coal  seam  will  occur,  the  geology  of  the 
strata  down  to  and  including  the  stratum 
immediately  below  any  coal  seam  to  be 
‘mined  shall  be  described,  including  the 

following  data  resulting  from  analyses 
of  test  borings,  core  samplings,  or 
outcrop  samples — 

(2)  The  geology  for  those  surface  lands 
within  the  proposed  permit  area  which 


are  underlain  by  the  coal  seam  to  be 
extracted  and  the  geology  of  the  coal 
seam  itself,  including — 

(i)  Location  of  subsurface  water,  if 
encountered: 

(ii)  The  depth,  classiflcation,  and 
geologic  structure  of  the  overburden; 

(iii)  Pyritic  content  and  potential 
alkalinity  of  the  stratum  immediately 
above  and  below  the  coal  seam  to  be 
mined  and  the  clay  content  of  the 
stratum  immediately  below  the  coal 
seam  to  be  mined;  and 

(iv)  Pyrite,  marcasite,  and  sulfur 
content  of  the  coal  seam. 

(b)  An  applicant  may  request  that  the 
requirements  of  paragraph  (a)[l)  of  this 
section  be  waived.  The  waiver  may  be 
granted  only  if  the  Office  makes  a 
written  determination  that  the  statement 
required  is  unnecessary  because  other 
equivalent  information  is  accessible  to  it 
in  a  satisfactory  form. 

§  9 1 0.783- 1 5  Ground  water  information. 

(a)  The  application  shall  contain  a 
description  of  the  ground  water 
hydrology  for  the  proposed  permit  area 
and  adjacent  area,  including,  at  a 
minimum — 

(1)  The  depth  below  the  surface  and 
the  horizontal  extent  of  the  water  table 
and  aquifers; 

(2)  The  lithology  and  thickness  of  the 
aquifers: 

(3)  The  uses  of  the  water  in  the 
aquifers  and  water  table;  and 

(4)  The  quality  of  subsurface  water,  if 
encountered, 

(b)  The  application  shall  contain 
additional  information  which  describes 
the  recharge,  storage,  and  discharge 
characteristics  of  aquifers  and  the 
quality  and  quantity  of  ground  water,  in 
the  detail  required  by  the  Office. 

At  a  minimum,  static  water  level, 
yield,  drawdown,  and  specific  capacity 
of  a  sufficient  number  of  wells  shall  be 
seasonally  measured  to  demonstrate 
that  surface  mining  activities  are  not 
adversely  impairing  the  water  yielding 
capability  of  off-site  aquifers. 

§  910.783-16  Surface  water  information. 

(a)  Surface  water  information  shall  be 
described,  including  the  name  of  the 
watershed  which  will  receive  water 
discharges,  the  location  of  all  surface 
water  bodies  such  as  streams,  lakes, 
ponds,  and  springs,  the  locations  of  any 
water  discharge  into  any  surface  body 
of  water,  and  descriptions  of  surface 
drainage  systems  sufficient  to  identify, 
in  detail,  the  seasonal  variations  in 
water  quantity  and  quality  within  the 
proposed  permit  area  and  adjacent  area. 

(b]  Surface  water  information  shall 
include: 


(1)  Minimum,  maximum,  and  average 
discharge  conditions,  which  identify 
critical  low  flows  and  peak  discharge 
rates  of  streams  sufficient  to  identify 
seasonal  variations;  and 

(2)  Water  quality  data  within  the 
proposed  permit  area  and  adjacent  area 
to  identify  the  characteristics  of  surface 
waters  in,  discharging  into,  or  which  will 
receive  flows  of  surface  or  ground  water 
from  the  ejected  areas  sufficient  to 
identify  seasonal  variations,  showing — 

(i)  Total  dissolved  solids  in  milligrams 
per  liter; 

(ii)  Total  suspended  solids  in 
milligrams  per  liter, 

(iii)  Acidity; 

(iv)  pH  in  standard  units; 

(v)  Total  and  dissolved  iron  in 
milligrams  per  liter; 

(vi)  Total  manganese  in  milligrams  per 
liter;  and 

(vii)  Such  other  information  as  the 
Office  determines  is  relevant. 

§  91d, 783-17  Alternative  water  supply 
information. 

The  application  shall  identify  the 
extent  to  which  the  proposed 
underground  mining  activities  may 
proximately  result  in  contamination, 
diminution,  or  interruption  of  an 
underground  or  surface  source  of  water 
within  the  proposed  permit  area  or 
adjacent  area  for  domestic,  agricultural, 
industrial,  or  other  legitimate  use. 

§  910.783-18  Climatological  information. 

(a)  When  requested  by  the  Office,  the 
application  shall  contain  a  statement  of 
the  climatological  factors  that  are 
peculiar  to  the  locality  of  the  land  to  be 
affected,  including — 

(1)  The  average  seasonal 
precipitation; 

(2)  The  average  direction  and  velocity 
of  prevailing  winds;  and 

(3)  Seasonal  temperature  ranges. 

(b)  The  Ofhce  may  request  such 
additional  data  as  deemed  necessary  to 
ensure  compliance  with  the 
requirements  of  this  part  on  a  site  by 
site  basis. 

§  910.783-19  Vegetation  information. 

(a)  The  permit  application  shall,  if 
required  by  the  Office,  contain  a  map 
that  delineates  existing  vegetative  types 
and  a  description  of  the  plant 
communities  within  the  area  affected  by 
surface  operations  and  facilities  and 
within  any  proposed  reference  area. 

This  description  shall  include 
information  adequate  to  predict  the 
potential  for  reestablishing  vegetation. 

(b)  Sufficient  adjacent  areas  shall  be 
included  to  allow  evaluation  of 
vegetation  as  important  habitat  for  fish 
and  wildlife  for  those  species  of  fish  and 
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wildlife  identifed  under  30  CFR  910.779- 

20. 

§  910.783-20  Fish  and  wildlife  resources 
information. 

(a)  Each  application  shall  include  a 
study  of  fish  and  wildlife  and  their 
habitats  within  the  proposed  permit 
area  where  surface  operations  will  be 
conducted  or  facilities  located  and  the 
portions  of  the  adjacent  areas  where 
effects  on  such  resources  may 
reasonably  be  expected  to  occur. 

(b)  Prior  to  initiating  such  studies,  the 
applicant  shall  contact  the  Office  to 
determine  what  fish  and  wildlife 
resources  information  will  be  required. 

(c)  The  Office,  in  consultation  with  the 
appropriate  State  and  Federal  fish  and 
wildlife  management,  conservation,  or 
land  management  agencies  having 
responsibilities  for  fish  or  wildlife  or 
their  habitats,  shall  determine  the  level 
of  detail  and  the  areas  of  such  studies 
according  to: 

(1)  Published  data  and  other 
information, 

(2)  Site  specihc  information  obtained 
by  the  applicant,  and 

(3)  Written  guidance  obtained  from 
agencies  consulted. 

§  910.783-21  Soil  resources  information. 

(a)  The  applicant  shall  provide 
adequate  soil  survey  information  for 
those  lands  in  the  permit  application 
which  a  reconaissance  inspection 
indicates  are  or  may  be  prime  farmlands 
or  if  otherwise  required  pursuant  to 
those  Federal  statutes  set  forth  in 
Section  702  of  the  Act,  consisting  of  the 
following: 

(1)  A  map  delineating  different  soils; 

(2)  Soil  identihcation; 

(3)  Soil  description;  and 

(4)  Present  and  potential  productivity 
of  existing  soils. 

(b)  Where  the  applicant  proposes  to 
use  selected  overburden  materials  as  a 
supplement  or  substitute  for  topsoil,  the 
application  shall  provide  results  of  the 
analyses,  trials  and  tests  required  under 
30  CFR  910.817-22. 

§  910.783-22  Land-use  information. 

(a)  The  application  shall  contain  a 
statement  of  the  condition,  capability 
and  productivity  of  the  land  which  will 
be  affected  by  surface  operations  and 
facilities  within  the  proposed  permit 
area,  including — 

(1)  A  map  and  supporting  narrative  of 
the  uses  of  the  land  existing  at  the  time 
of  the  filing  of  the  application.  If  the 
premining  use  of  the  land  was  changed 
within  5  years  before  the  anticipated 
date  of  beginning  the  proposed 
operations,  the  historic  use  of  the  land 
shall  also  be  described. 


(2)  A  narrative  of  land  capability  and 
productivity,  which  analyzes  the  land- 
use  description  under  paragraph  (a)  of 
this  section  in  conjunction  with  other 
environmental  resources  information 
required  under  this  Subpart.  The 
narrative  shall  provide  analyses  of: 

(i)  The  capability  of  the  land  before 
any  mining  to  support  a  variety  of  uses, 
giving  consideration  to  soil  and 
foundation  characteristics,  topography, 
vegetative  cover,  and  the  hydrology  of 
the  area  proposed  to  be  affected  by 
surface  operations  or  facilities;  and 

(ii)  The  productivity  of  the  area 
proposed  to  be  affected  by  smface 
operations  and  facilities  before  mining, 
expressed  as  average  yeild  of  food, 
fiber,  forage,  or  wood  products  from 
such  lands  obtained  under  high  levels  of 
management.  The  productivity  shall  be 
determined  by  yield  data  or  estimates 
for  similar  sites  based  on  current  data 
from  the  U.S.  Department  of  Agriculture, 
State  agricultural  universities  or 
appropriate  State  natural  resources  or 
agricultural  agencies. 

(b)  The  application  shall  state 
whether  the  proposed  permit  area  has 
been  previously  mined,  and,  if  so,  the 
following  information,  if  available — 

(1)  The  type  of  mining  method  used; 

(2)  The  coal  seams  or  other  mineral 
strata  mined; 

(3)  The  extent  of  coal  or  other 
minerals  removed; 

(4)  The  approximate  dates  of  past 
mining;  and 

(5)  The  uses  of  the  land  preceding 
mining. 

(c)  The  application  shall  contain  a 
description  of  the  existing  land  uses  and 
land  use  classiHcations  under  local  law, 
if  any,  of  the  proposed  permit  area  and 
adjacent  area. 

§  910.783-24  Maps:  General  requirements. 

The  permit  application  shall  include 
maps  showing: 

(a)  All  boundaries  of  lands  and  names 
of  present  owners  of  record  of  those 
lands,  both  surface  and  subsurface, 
included  in  or  contiguous  to  the  permit 
area; 

(b)  The  boundaries  of  land  within  the 
proposed  permit  area  upon  which  the 
applicant  has  the  legal  right  to  enter  and 
begin  underground  mining  activities; 

(c)  The  boundaries  of  all  areas 
proposed  to  be  affected  over  the 
estimated  total  life  of  the  underground 
mining  activities,  with  a  description  of 
size,  sequence  and  timing  of  the  mining 
of  subareas  for  which  it  is  anticipated 
that  additional  permits  will  be  sought; 

(d)  The  location  of  all  buildings  in  and 
within  1000  feet  of  the  proposed  permit 
area,  with  identification  of  the  current 
use  of  the  buildings; 


(e)  The  location  of  surface  and 
subsurface  man-made  features  within, 
passing  through,  or  passing  over  the 
proposed  permit  area,  including,  but  not 
limited  to,  major  electric  transmission 
lines,  pipelines,  and  agricultmal 
drainage  tile  fields; 

(f)  The  location  and  boundaries  of  any 
proposed  reference  areas  for 
determining  the  success  of  revegetation; 

(g)  The  locations  of  water  supply 
intakes  for  current  users  of  surface 
waters  flowing  into,  out  of,  and  within  a 
hydrologic  area  defined  by  the  Office, 
and  those  surface  waters  in  the  permit 
area  and  adjacent  area  which  will 
receive  discharges  from  affected  areas; 

(h)  Each  public  road  located  in  or 
within  100  feet  of  the  proposed  permit 
area; 

(i)  The  boundaries  of  any  public  park 
and  locations  of  any  cultural  or 
historical  resources  listed  on  the 
National  Register  of  Historic  Places  and 
known  archeological  sites  within  the 
proposed  permit  area  and  adjacent  area. 

(j)  Each  public  or  private  cemetery  or 
Indian  burial  ground  located  in  or  within 
100  feet  of  the  proposed  permit  area; 

(k)  Any  land  within  the  proposed 
permit  area  and  adjacent  area  which  is 
within  the  boundaries  of  any  units  of  the 
National  System  of  Trails  or  the  Wild 
and  Scenic  Rivers  System,  including 
study  rivers  designated  under  Section 
5(a)  of  the  Wild  and  Scenic  Rivers  Act; 
and 

(l)  Other  relevant  information 
required  by  the  Office. 

§  910.783-25  Cross  sections,  maps,  and 
plans. 

The  application  shall  include  cross 
sections,  maps,  and  plans  showing — 

(a)  Elevations  and  locations  of  test 
borings  and  core  samplings; 

(b)  Elevations  and  locations  of 
monitoring  stations  used  to  gather  data 
on  water  quality  and  quantity,  fish  and 
wildlife,  and  air  quality,  if  required,  in 
preparation  of  the  application. 

(c)  Nature,  depth,  and  thickness  of  the 
coal  seams  to  be  mined,  any  coal  or 
rider  seams  above  the  seam  to  be  mined, 
each  stratum  of  the  overburden,  and  the 
stratum  immediately  below  the  lowest 
coal  seam  to  be  mined; 

(d)  All  coal  crop  lines  and  the  strike 
and  dip  of  the  coal  to  be  mined  within 
the  proposed  permit  area; 

(e)  Location  and  extent  of  known 
workings  of  active,  inactive,  or 
abandoned  underground  mines, 
including  mine  openings  to  the  surface 
within  the  proposed  permit  area  and 
adjacent  area; 

(f)  Location  and  extent  of  subsurface 
water,  if  encountered,  within  the 
proposed  permit  area  or  adjacent  area, 
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including,  but  not  limited  to  areal  and 
vertical  distribution  of  aquifers,  and 
portrayal  of  seasonal  differences  of 
head  in  different  aquifers  on  cross- 
sections  and  contour  maps; 

(g)  Location  of  surface  water  bodies 
such  as  streams,  lakes,  ponds,  springs, 
constructed  or  natural  drains,  and 
irrigation  ditches  within  the  proposed 
permit  area  and  adjacent  area; 

(hj  Location  and  extent  of  existing  or 
previously  surface-mined  areas  within 
the  proposed  permit  area; 

(ij  Location  and  dimensions  of 
existing  areas  of  spoil,  waste,  coal 
development  waste,  and  non-coal  waste 
disposal,  dams,  embankments,  other 
impoundments,  and  water  treatment  and 
air  pollution  control  facilities  within  the 
proposed  permit  area; 

(]]  Location,  and  depth  if  available,  of 
gas  and  oil  wells  within  the  proposed 
permit  area  and  water  wells  in  the 
permit  area  and  adjacent  area; 

fk)  Sufficient  slope  measurements  to 
adequately  represent  the  existing  land 
surface  configuration  of  the  area 
affected  by  surface  operations  and 
facilities,  measured  and  recorded 
according  to  the  following: 

(1)  Each  measurement  shall  consist  of 
an  angle  of  inclination  along  the 
prevailing  slope  extending  100  linear 
feet  above  and  below  or  beyond  the  coal 
outcrop  or  the  area  to  be  disturbed  or, 
where  this  is  impractical,  at  locations 
specified  by  the  Office. 

(2)  Where  the  area  has  been 
previously  mined,  the  measurements 
shall  extend  at  least  100  feet  beyond  the 
limits  of  mining  disturbances,  or  any 
other  distance  determined  by  the  Office 
to  be  representative  of  the  premining 
configuration  of  the  land. 

(3)  Slope  measurements  shall  take  into 
account  natural  variations  in  slope,  to 
provide  accurate  representation  of  the 
range  of  natural  slopes  and  reflect 
geomorphic  differences  of  the  area  to  be 
disturbed. 

(1)  Maps,  plans  and  cross  sections 
included  in  a  permit  application  and 
required  by  this  Section  shall  be 
prepared  by,  or  under  the  direction  of 
and  certified  by  a  qualified  registered 
professional  engineer  or  professional 
geologist,  with  assistance  from  experts 
in  related  fields  such  as  land  surveying 
and  landscape  architecture  and  shall  be 
updated  as  required  by  the  Office. 

§  910.783-27  Prime  farmland  investigation. 

(a)  The  applicant  shall  conduct  a  pre¬ 
application  investigation  of  the  area- 
proposed  to  be  affected  by  surface 
operations  or  facilities  to  determine 
whether  lands  within  the  area  may  be 
prime  farmland. 


(bj  Land  shall  not  be  considered  prime 
farmland  where  the  applicant  can 
demonstrate  one  or  more  of  the 
following: 

(1)  The  land  has  not  been  historically 
used  as  cropland; 

(2)  The  slope  of  the  land  is  10  percent 
or  greater; 

(3)  Other  factors  exist,  such  as  a  very 
rocky  surface,  or  the  land  is  frequently 
flooded  during  the  growing  season  more 
often  than  once  in  2  years  and  the 
flooding  has  reduced  crop  yields;  or 

(4)  On  the  basis  of  a  soil  survey  of  the 
lands  within  the  permit  area  there  are 
no  soil  map  units  that  have  been 
designated  prime  farmland  by  the  U.S. 
Soil  Conservation  Service. 

(c)  If  the  investigation  establishes  that 
the  lands  are  not  prime  farmland,  the 
applicant  shall  permit  with  the  permit 
application  a  request  for  a  negative 
determination  which  shows  that  the 
land  for  which  the  negative 
determination  is  sought  meets  one  or 
more  of  the  criteria  in  paragraph  (b)  of 
this  section. 

(d)  If  the  investigation  indicates  that 
lands  within  the  proposed  area  to  be 
affected  by  surface  operations  and 
facilities  may  be  prime  farmlands,  the 
applicant  shall  contact  the  U.S.  Soil 
Conservation  Service  to  determine  if 
these  lands  have  a  soil  survey  and 
whether  the  applicable  soil  map  units 
have  been  designated  prime  farmlands. 
If  no  such  soil  survey  has  been  made  for 
these  lands,  the  applicant  shall  cause 
such  a  survey  to  be  made. 

(1)  When  a  soil  survey  as  required  in 
paragraph  (d)  of  this  section  contains 
soil  map  units  which  have  been 
designated  as  prime  farmlands,  the 
applicant  shall  consult  with  the  Office  to 
obtain  guidance  for  meeting  the 
requirements  of  Section  515(b)(7)  of  the 
Act. 

(2)  When  a  soil  survey  as  required  in 
paragraph  (d)  of  this  section  contains 
soil  map  units  which  have  not  been 
designated,  after  review  by  the  U.S.  Soil 
Conservation  Service,  as  prime 
farmland,  the  applicant  shall  submit  a 
request  for  negative  determination  for 
non-designated  land  with  the  permit 
application  establishing  compliance 
with  paragraph  (b)  of  this  section. 

Subpart  910.784— Underground  Mining 
Permit  Applications— Minimum 
Requirements  for  Reclamation  and 
Operation  Plan 

§  910.784-1 1  Operation  plan:  General 
requirements. 

Each  application  shall  contain  a 
description  of  the  mining  operations 
proposed  to  be  conducted  within  the 


proposed  permit  area,including,  at  a 
minimum,  the  following: 

(a)  A  narrative  description  of  the  type 
and  method  of  coal  mining  procedures 
and  proposed  engineering  techniques, 
anticipated  annual  and  total  production 
of  coal,  by  toimage,  and  the  major 
equipment  to  be  used  for  all  aspects  of 
those  operations;  and 

(b)  A  narrative  explaining  the 
construction,  modification,  use, 
maintenance,  and  removal  of  the 
following  facilities  (unless  retention  of 
such  facility  is  necessary  for  postmining 
land  use  as  specified  in  §  910.817-133) — 

(1)  Dams,  embankments,  and  other 
impoundments; 

(2)  Overburden  and  topsoil  handling 
and  storage  areas  and  structures; 

(3)  Coal  removal,  handling,  storage, 
cleaning,  and  transportation  areas  and 
structures; 

(4)  Spoil,  coal  processing  waste,  mine 
development  waste,  and  non-coal  waste 
removal,  handling,  storage, 
transportation,  and  disposal  areas  and 
structures; 

(5)  Mine  facilities;  and 

(6)  Water  pollution  control  facilities. 

§  910.784-12  Operation  plan:  Existing 
structures. 

(a)  Each  application  shall  contain  a 
description  of  each  existing  structure 
proposed  to  be  used  in  connection  with 
or  to  facilitate  the  surface  coal  mining 
and  reclamation  operation.  The 
description  shall  include — 

(1)  Location; 

(2)  Plans  of  the  structure  which 
describe  its  current  condition; 

(3)  Approximate  dates  on  which 
construction  of  the  existing  structure 
was  begun  and  completed;  and 

(4)  A  showing,  including  relevant 
monitoring  data  or  other  evidence, 
whether  the  structure  meets  the 
performance  standards  of  this  part,  or  if 
the  structure  does  not  meet  the 
performance  standard  of  this  part,  a 
showing  whether  the  structure  meets  the 
performance  standards  of  30  CFR 
Subchapter  B. 

(b)  Each  application  shall  contain  a 
compliance  plan  for  each  existing 
structure  proposed  to  be  modified  or 
reconstructed  for  use  in  connection  with 
or  to  facilitate  the  siu-face  coal  mining 
and  reclamation  operation.  The 
compliance  plan  shall  include — 

(1)  Design  specifications  for  the 
modification  or  reconstruction  of  the 
structure  to  meet  the  design  and 
performance  standards  of  this  part; 

(2)  A  construction  schedule  which 
shows  dates  for  beginning  and 
completing  interim  steps  and  final 
reconstruction; 
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(3)  Provisions  for  monitoring  the 
structure  during  and  after  modification 
or  reconstruction  to  ensure  that  the 
performance  standards  of  this  part  are 
met;  and 

(4)  A  showing  that  the  risk  of  harm  to 
the  environment  or  to  public  health  or 
safety  is  not  significant  during  the 
period  of  modification  or  reconstruction. 

§  910.784-13  Redamation  plan:  General 
requirements. 

(a)  Each  application  shall  contain  a 
plan  for  the  reclamation  of  the  lands 
within  the  proposed  permit  area, 
showing  how  the  applicant  will  comply 
with  the  environmental  protection 
performance  standards  of  this  part.  The 
plan  shall  include,  at  a  minimum,  all 
information  required  under  30  CFR 
910.784-13  through  910.784-26. 

(b]  Each  plan  shall  contain  the 
following  information  for  the  proposed 
permit  area; 

(1)  A  detailed  timetable  for  the 
completion  of  each  major  step  in  the 
reclamation  plan; 

(2)  A  detailed  estimate  of  the  cost  of 
the  reclamation  of  the  proposed 
operations  required  to  be  covered  by  a 
performance  bond  under  Subparts 
910.800  through  910.808,  with  supporting 
calculations  for  the  estimates; 

(3)  A  plan  for  backfilling,  soil 
stabilization,  compacting  and  grading, 
with  contour  maps  or  cross  sections  that 
show  the  anticipated  final  surface 
configuration  of  the  proposed  permit 
area,  in  accordance  with  30  CFR 
910.817-101  through  910.817-106; 

(4)  A  plan  for  removel,  storage,  and 
redistribution  of  topsoil,  subsoil,  and 
other  material  to  meet  the  requirements 
of  30  CFR  910.817-21  and  910.817-25; 

(5)  A  plan  for  revegetation  as  required 
in  30  CFR  910.817-111  through  910.817- 
116,  including,  but  not  limited  to, 
descriptions  of  the — 

(i)  Schedule  of  revegetation; 

(ii)  Species  and  amounts  per  acre  of 
seeds  and  seedlings  to  be  used; 

(iii)  Methods  to  be  used  in  planting 
and  seeding; 

(iv)  Mulching  techniques; 

(v)  Irrigation,  if  appropriate,  and  pest 
and  disease  control  measures,  if  any; 

(vi)  Measures  proposed  to  be  used  to 
determine  the  success  of  revegetation  as 
required  in  30  CFR  910.817-116;  and 

(vii)  A  soil  testing  plan  for  evaluation 
of  the  results  of  topsoil  handling  and 
reclamation  procedures  related  to 
revegetation. 

(6)  A  description  of  the  measures  to 
be  used  to  maximize  the  use  and 
conservation  of  the  coal  resource  as 
required  in  30  CFR  910.817-59; 

(7)  A  description  of  measures  to  be 
employed  to  ensure  that  all  debris,  acid¬ 


forming  and  toxic-forming  materials, 
and  materials  constituting  a  fire  hazard 
are  disposed  of  in  accordance  with  30 
CFR  910.817-89  and  910.817-103  and  a 
description  of  the  contingency  plans 
which  have  been  developed  to  preclude 
sustained  combustion  of  such  materials; 

(8)  A  description,  including 
appropriate  cross  sections  and  maps,  of 
the  measures  to  be  used  to  seal  or 
manage  mine  openings,  and  to  plug,  case 
or  manage  exploration  holes,  other  bore 
holes,  wells  and  other  openings  within 
the  proposed  permit  area,  in  accordance 
with  30  CFR  910.817-13  through  910.817- 
15;  and 

(9]  A  description  of  steps  to  be  taken 
to  comply  with  the  requirements  of  the 
Clean  Air  Act  (42  U.S.C.  Sec.  7401  et 
seq.),  the  Clean  Water  Act  (33  U.S.C. 

Sec.  1251  et  seq.),  and  other  applicable 
air  and  water  quality  laws  and 
regulations  and  health  and  safety 
standards. 

§  910.784-14  Reclamation  plan:  Protection 
of  hydrologic  balance. 

(a)  Each  plan  shall  contain  a  detailed 
description,  with  appropriate  maps  and 
cross  section  drawings,  of  the  measures 
to  be  taken  during  and  after  the 
proposed  underground  mining  activities, 
in  accordance  with  30  CFR  910.817,  to 
ensure  the  protection  of: 

(1)  The  quality  of  surface  and  ground 
water  within  the  proposed  permit  area 
and  adjacent  area  from  adverse  effects 
of  the  proposed  underground  mining 
activities; 

(2)  The  rights  of  present  users  to 
surface  and  ground  water, 

(3)  The  quantity  of  surface  and  ground 
water  both  within  the  proposed  permit 
area  and  adjacent  area  from  adverse 
effects  of  the  proposed  underground 
mining  activities,  in  accordance  with  30 
CFR  910.783-17;  and 

(4)  Water  quality  by  locating  openings 
for  mines  in  accordance  with  30  CFR 
910.817-50. 

(b)  The  description  shall  include — 

(1)  A  plan  for  the  control,  in 
accordance  with  30  CFR  910.817,  of 
surface  and  ground  water  drainage  into, 
through,  and  out  of  the  proposed  permit 
area; 

(2)  A  plan  for  the  treatment,  where 
required  under  Subparts  910.815  through 
910.828,  and  surface  and  ground  water 
drainage  from  the  area  to  be  affeetd  by 
the  proposed  activities,  and  proposed 
quantitative  limits  on  pollutants  in 
discharges  subject  to  30  CFR  910.817-42; 

(3)  A  plan  for  the  collection,  recording, 
and  reporting  of  ground  and  surface 
water  quality  and  quantity  data, 
according  to  30  CFR  910.817-52. 

(c)  The  description  shall  include  a 
determination  of  the  probable 


hydrologic  consequences  of  the 
proposed  underground  mining  activities, 
on  the  proposed  permit  area  and 
adjacent  area,  with  respect  to  the 
hydrologic  regime  and  the  quantity  and 
quality  of  water  in  surface  and  ground 
water  systems  under  all  seasonal 
conditions,  including  the  contents  of 
dissolved  and  total  suspended  solids, 
total  iron,  pH,  total  manganese,  and 
other  parameters  required  by  the  Office 
on  a  site  by  site  basis. 

(d)  Each  plan  shall  contain  a  detailed 
description,  with  appropriate  drawings, 
of  permanent  entry  seals  and  down- 
slope  barriers  designed  to  ensure 
stability  under  anticipated  hydraulic 
heads  developed  while  promoting  mine 
inundation  after  mine  closure  for  the 
proposed  permit  area. 

§  910.784-15  Reclamation  plan: 

Postmining  land  uses. 

(a)  Each  plan  shall  contain  a  detailed 
description  of  the  proposed  use, 
following  reclamation,  of  the  land  to  be  • 
affected  within  the  proposed  permit  area 
by  surface  operations  or  facilities, 
including  a  discussion  of  the  utility  and 
capacity  of  the  reclaimed  land  to 
support  a  variety  of  alternative  uses, 
and  the  relationship  of  the  proposed  use 
to  existing  land  use  policies  and  plans. 
This  description  shall  explain — 

(1)  How  the  proposed  postmining  land 
use  is  to  be  achieved  and  the  necessary 
support  activities  which  may  be  needed 
to  achieve  the  proposed  land  use; 

(2)  Where  a  land  use  different  from 
the  pre-mining  land  use  is  proposed,  all 
materials  needed  for  approval  of  the 
alternative  use  under  30  CFR  910.817- 
133;  and 

(3)  The  consideration  given  to  making 
all  of  the  proposed  underground  mining 
activities  consistent  with  surface  owner 
plans  and  applicable  State  and  local 
land  use  plans  and  programs. 

(b)  The  description  shall  be 
accompanied  by  a  copy  of  the  comments 
concerning  the  proposed  use  from  the 
legal  or  equitable  owner  of  record  of  the 
surface  areas  to  be  affected  by  surface 
operations  or  facilities  within  the 
proposed  permit  area  and  the  State  and 
local  government  agencies  which  would 
have  to  initiate,  implement,  approve,  or 
authorize  the  proposed  use  of  the  land 
following  reclamation. 

§  910.784-16  Reclamation  plan:  Ponds, 
impoundments,  banks,  dams,  and 
embankments. 

(a)  General.  Each  application  shall 
include  a  general  plan  for  each  proposed 
sedimentation  pond,  water 
impoundment,  and  coal  processing 
waste  bank,  dam,  or  embankment 
within  the  proposed  permit  area. 
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(1)  Each  general  plan  shall — 

(1)  Be  prepared  by,  or  under  the 
direction  of,  and  certified  by,  a  qualified 
registered  professional  engineer  or  by  a 
professional  geologist  with  assistance 
from  experts  in  related  fields  such  as 
land  surveying  and  landscape 
architecture; 

(ii]  Contain  a  description,  map,  and 
cross  section  of  the  structure  and  its 
location; 

(iii)  Contain  preliminary  hydrologic 
and  geologic  information  required  to 
assess  the  hydrologic  impact  of  the 
structure; 

(iv)  Contain  a  survey  describing  the 
potential  effect  on  the  structure  from 
subsidence  of  the  subsurface  strata 
resulting  from  past  underground  mining 
operations  if  underground  mining  has 
occurred;  and 

(v]  Contain  a  certification  statement 
which  includes  a  schedule  setting  forth 
the  dates  when  any  detailed  design 
plans  for  structures  that  are  not 
submitted  with  the  general  plan  will  be 
submitted  to  the  Office.  The  Office  shall 
have  approved,  in  writing,  the  detailed 
design  plan  for  a  structure  before 
construction  of  the  structure  begins. 

(2)  Each  detailed  design  plan  for  a 
structure  that  meets  or  exceeds  the  size 
or  other  criteria  of  the  Mine  Safety  and 
Health  Administration,  30  CFR  77.216(a) 
shall — 

(i)  Be  prepared  by,  or  under  the 
direction  of,  and  certified  by  a  qualified 
registered  professional  engineer  with 
assistance  from  experts  in  related  fields 
such  as  geology,  land  surveying,  and 
landscape  architecture; 

(ii)  Include  any  geotechnical 
investigation,  design,  and  construction 
requirements  for  the  structure; 

(iii)  Describe  the  operation  and 
maintenance  requirements  for  each 
structure;  and 

(iv)  Describe  the  timetable  and  plans 
to  remove  each  structure,  if  appropriate. 

(3)  Each  detailed  design  plan  for  a 
structure  that  does  not  meet  the  size  or 
other  criteria  of  30  CFR  77.216(a)  shall — 

(i)  Be  prepared  by,  or  under  the 
direction  of,  and  certified  by  a  qualified 
registered  professional  engineer  or 
registered  land  surveyor  except  that  all 
coal  processing  waste  dams  and 
embankments  covered  by  30  CFR 
910.817-91  through  910.817-93  shall  be 
certified  by  a  qualified  registered 
professional  engineer; 

(ii)  Include  any  design  and 
construction  requirements  for  the 
structure,  including  any  required 
geotechnical  information; 

(iii)  Describe  the  operation  and 
maintenance  requirements  for  each 
structure;  and 


(iv)  Describe  the  timetable  and  plans 
to  remove  each  structure,  if  appropriate. 

(b)  Sedimentation  ponds,  (1) 
Sedimentation  ponds,  whether 
temporary  or  permanent,  shall  be 
designed  in  compliance  with  the 
requirements  of  30  CFR  910.817-46.  Any 
sedimentation  pond  or  earthen  structure 
which  will  remain  on  the  proposed 
permit  area  as  a  permanent  water 
impoundment  shall  also  be  designed  to 
comply  with  the  requirements  of  30  CFR 
910.817-49. 

(2)  Each  plan  shall,  at  a  minimum, 
comply  with  the  requirements  of  the 
Mine  Safety  and  Health  Administration, 
30  CFR  77.216-1  and  77.216-2. 

(c)  Permanent  and  temporary 
impoundments.  Permanent  and 
temporary  impoundments  shall  be 
designed  to-comply  with  the 
requirements  of  30  CFR  817.49.  Each 
plan  shall  comply  with  the  requirements 
of  the  Mine  Safety  and  Health 
Administration,  30  CFR  77.216-1  and 
77.216-2. 

(d)  Coal  processing  waste  banks.  Coal 
processing  waste  banks  shall  be 
designed  to  comply  with  the 
requirements  of  30  CFR  910.817-81 
through  910.817-85. 

(e)  Coal  processing  waste  dams  and 
embankments.  Coal  processing  waste 
dams  and  embankments  shall  be 
designed  to  comply  with  the 
requirements  of  30  CFR  910.817-91 
through  910.817-93.  Each  plan  shall 
comply  with  the  requirements  of  the 
Mine  Safety  and  Health  Administration, 
30  CFR  77.216-1  and  77.216-2,  and  shall 
contain  the  results  of  a  geotechnical 
investigation  of  the  proposed  dam  or 
embankment  foundation  area,  to 
determine  the  structural  competence  of 
the  foundation  which  will  support  the 
proposed  dam  or  embankment  structure 
and  the  impounded  material.  The 
geotechnical  investigation  shall  be 
planned  and  supervised  by  an  engineer 
or  engineering  geologist,  according  to 
the  following; 

(1)  The  number,  location,  and  depth  of 
borings  and  test  pits  shall  be  determined 
using  current  prudent  engineering 
practice  for  the  size  of  the  dam  or 
embankment,  quantity  of  material  to  be 
impounded,  and  subsurface  conditions. 

(2)  The  character  of  the  overburden 
and  bedrock,  the  proposed  abutment 
sites,  and  any  adverse  geotechnical 
conditions  which  may  affect  the 
particular  dam,  embankment,  or 
reservoir  site  shall  be  considered. 

(3)  All  springs,  seepage,  and  ground 
water  flow  observed  or  anticipated 
during  wet  periods  in  the  area  of  the 
proposed  dam  or  embankment  shall  be 
identified  on  each  plan. 


(4)  Consideration  shall  be  given  to  the 
possibility  of  mudflows,  rock-debris 
falls,  or  other  landslides  into  the  dam, 
embankment,  or  impounded  material. 

(f)  If  the  structure  is  20  feet  or  higher 
or  impounds  more  than  20  acre-feet, 
each  plan  imder  paragraphs  (b),  (c),  and 
(e)  of  this  section  shall  include  a 
stability  analysis  of  each  structure.  The 
stability  analysis  shall  include,  but  not 
be  limited  to,  strength  parameters,  pore 
pressmes,  and  long-term  seepage 
conditions.  The  plan  shall  also  contain  a 
description  of  each  engineering  design 
assumption  and  calculation  with  a 
discussion  of  each  alternative 
considered  in  selecting  the  specific 
design  parameters  and  construction 
methods. 

§  910.784-17  Protection  of  public  parks 
and  historic  places. 

For  any  public  parks  or  historic  places 
that  may  be  adversely  affected  by  the 
propsed  operation,  each  plan  shall 
describe  the  measures  to  be  used  to 
minimize  or  prevent  these  impacts  and 
to  obtain  approval  of  the  Office  and 
other  agencies  as  required  in  30  CFR 
910.761-12(f). 

§  910.784-18  Relocation  or  use  of  public 
roads. 

Each  application  shall  describe,  with 
appropriate  maps  and  cross  sections, 
the  measiu-es  to  be  used  to  ensure  that 
the  interests  of  the  public  and 
landowners  affected  are  protected  if, 
under  30  CFR  910.761-12(d),  the 
applicant  seeks  to  have  the  Office 
approve — 

(a)  Conducting  the  proposed 
underground  mining  activities  within  100 
feet  of  the  right-of-way  line  of  any 
public  road,  except  where  mine  access 
or  haul  roads  join  that  right-of-way;  or 

(b)  Relocating  a  public  road. 

§  910.784-19  Underground  development 
waste. 

Each  plan  shall  contain  descriptions, 
including  appropriate  maps  and  cross 
section  drawings  of  the  proposed 
disposal  methods  and  sites  for  placing 
underground  development  waste  and 
excess  spoil  generated  at  surface  areas 
affected  by  surface  operations  and 
facilities,  according  to  30  CFR  910.817-71 
and  910.817-74.  Each  plan  shall  describe 
the  geotechnical  investigation,  design, 
construction,  operation,  maintenance 
and  removal,  if  appropriate,  of  the 
structures  and  be  prepared  according  to 
30  CFR  910.780-35. 

§  910.784-20  Subsidence  control  plan. 

The  application  shall  include  a  survey 
which  shall  show  whether  structures  or 
renewable  resource  lands  exist  within 
the  proposed  permit  and  adjacent  area 
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and  whether  subsidence  if  it  occurred 
could  cause  material  damage  or 
diminution  of  reasonably  foreseeable 
use  of  such  structures  or  renewable 
resource  lands.  If  the  survey  shows  that 
no  such  structures  or  renewable 
resource  lands  exist,  or  no  such  material 
damage  or  diminution  could  be  caused 
in  the  event  of  mine  subsidence,  and  if 
the  Office  agrees  with  such  conclusion, 
no  further  information  need  be  provided 
in  the  application  under  this  Section.  In 
the  event  the  survey  shows  such 
structures  or  renewable  resource  lands 
exist,  or  that  subsidence  could  cause 
material  damage  or  diminution  of  value 
or  forseeable  use  of  the  land,  or  if  the 
Office  determines  that  such  damage  or 
diminution  could  occur,  the  application 
shall  include  a  subsidence  control  plan 
which  shall  contain  the  following 
information — 

(a)  A  detailed  description  of  the 
mining  method  and  other  measures  to  be 
taken  which  may  affect  subsidence, 
including: 

(1)  The  technique  of  coal  removal, 
such  as  longwall  mining,  room  and  pillar 
with  pillar  removal,  hydraulic  mining  or 
other  methods;  and' 

(2)  The  extent,  if  any,  to  which 
planned  and  controlled  subsidence  is 
intended. 

(b)  A  detailed  description  of  the 
measures  to  be  taken  to  prevent 
subsidence  from  causing  material 
damage  or  lessening  the  value  or 
reasonably  forseeable  use  of  the 
surface,  including — 

(1)  The  anticipated  effects  of  planned 
subsidence,  if  any; 

(2)  Measures,  if  any,  to  be  taken  in  the 
mine  to  reduce  the  likelihood  of 
subsidence,  including  such  measures 

as — 

(i)  Backstowing  or  backfilling  of  voids; 

(ii)  Leaving  support  pillars  of  coal;  and 

(iii)  Areas  in  which  no  coal  removal  is 
planned,  including  a  description  of  the 
overlying  area  to  be  protected  by 
leaving  coal  in  place. 

(3)  Measures  to  be  taken  on  the 
surface  to  prevent  material  damage  or 
lessening  of  the  value  or  reasonably 
forseeable  use  of  the  surface  including 
such  measures  as — 

(i)  Reinforcement  of  sensitive 
structures  or  features; 

(ii)  Installation  of  footers  designed  to 
reduce  damage  caused  by  movement; 

(iii)  Change  of  location  of  pipelines, 
utility  lines  or  other  features; 

(iv)  Relocation  of  movable 
improvements  to  sites  outside  the  angle- 
of-draw;  and 

(v)  Monitoring,  if  any,  to  determine 
the  commencement  and  degree  of 
subsidence  so  that  other  appropriate 
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measures  can  be  taken  to  prevent  or 
reduce  material  damage. 

(c)  A  detailed  description  of  the 
measures  to  be  taken  to  mitigate  the 
effects  of  any  material  damage  or 
diminution  of  value  or  forseeable  use  of 
lands  which  may  occur,  including  one  or 
more  of  the  following  as  required  by  30 
CFR  910.817-124— 

(1)  Restoration  or  rehabilitation  of 
structures  and  features,  including 
approximate  land-surface  contours,  to 
premining  condition. 

(2)  Replacement  of  structures 
destroyed  by  subsidence. 

(3)  Purchase  of  structures  prior  to 
mining  and  restoration  of  the  land  after 
subsidence  to  condition  capable  of 
supporting  and  suitable  for  the 
structures  and  foreseeable  land  uses. 

(4)  Purchase  of  non-cancellable 
insurance  policies  payable  to’ the 
surface  owner  in  the  full  amount  of  the 
possible  material  damage  or  other 
comparable  measures. 

(d)  A  detailed  description  of  measures 
to  be  taken  to  determine  the  degree  of 
material  damage  or  diminution  of  value 
or  forseeable  use  of  the  surface, 
including  such  measures  as — 

(1)  The  results  of  pre-subsidence 
surveys  of  all  structures  and  surface 
features  which  might  be  materially 
damaged  by  subsidence. 

(2)  Monitoring,  if  any,  proposed  to 
measure  deformations  near  specified 
structures  or  features  or  otherwise  as 
appropriate  for  the  operation. 

§  910.784-21  Fish  and  wildlife  plan. 

(a)  Each  application  shall  contain  a 
fish  and  wildlife  plan,  consistent  with 
the  performance  standards  of  30  CFR 
910.817-97  and  which  provides: 

(1)  A  statement  of  how  the  plan  will 
minimize  disturbances  and  adverse 
impacts  on  fish  and  wildlife  and  related 
environmental  values  during  surface 
coal  mining  and  reclamation  operations, 
and  how  enhancement  of  these 
resources  will  be  achieved,  where 
practicable.  The  plan  shall  cover  the 
portions  of  the  permit  area  and  adjacent 
areas  as  determined  by  the  Office 
pursuant  to  Section  910.783-20. 

(2)  If  the  applicant  states  that  it  will 
not  be  practicable,  in  accordance  with 
paragraph  (a)(1)  of  this  section,  to 
achieve  a  condition  which  clearly  shows 
a  trend  toward  enhancement  of  fish  and 
wildlife  resources  at  the  time 
revegetation  has  been  successfully 
completed  under  30  CFR  910.817-111 
and  910.817-117,  a  statement  shall  be 
provided  which  establishes,  to  the 
satisfaction  of  the  Office,  why  it  is  not 
practicable  to  achieve  such  a  condition. 

(b)  A  statement  explaining  how  the 
applicant  will  utilize  impact  control 


1980  /  Proposed  Rules 


measures,  management  techniques,  and 
monitoring  methods  to  protect  or 
enhance  the  following,  if  they  are  to  be 
affected  by  the  proposed  activities: 

(1)  Threatened  or  endangered  species 
of  plants  or  animals  listed  by  the 
Secretary  under  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  Sec. 
1531  et  seq.  and  their  critical  habitats); 

(2)  Species  such  as  eagles,  migratory 
birds  or  other  animals  protected  by 
State  or  Federal  law,  and  their  habitats; 
or  other  species  identified  through  the 
consultation  process  pursuant  to  30  CFR 
910.783-20;  or 

(3)  Habitats  of  unusually  high  value 
for  fish  and  wildlife,  such  as  wetlands, 
riparian  areas,  cliffs,  supporting  raptors, 
areas  offering  special  shelter  or 
protection,  reproduction  and  nursery 
areas,  and  wintering  areas. 

§  910.784-22  Diversions. 

Each  application  shall  contain 
descriptions,  including  maps  and  cross 
sections,  of  stream  channel  diversions 
and  other  diversions  to  be  constructed 
within  the  proposed  permit  area  to 
achieve  compliance  with  30  CFR 
910.817-43  through  910.817-44. 

§  910.784-23  Operation  plan:  Maps  and 
plans. 

Each  application  shall  contain  maps, 
plans,  and  cross  sections  of  the 
proposed  permit  area  and  adjacent 
areas  as  follows — 

(a)  The  maps,  plans  and  cross  sections 
shall  show  the  underground  mining 
activities  to  be  conducted,  the  lands  to 
be  affected  throughout  the  operation, 
and  any  change  in  a  facility  or  feature  to 
be  caused  by  the  proposed  operations,  if 
the  facility  or  feature  was  shown  under 
30  CFR  910.783-24  through  910.783-25. 

(b)  The  following  shall  be  shown  for 
the  proposed  permit  area  unless 
otherwise  specified  for  the  requirements 
of  this  section: 

(1)  Buildings,  utility  corridors,  and 
facilities  to  be  used; 

(2)  The  area  of  land  to  be  affected 
within  the  proposed  life  of  operations, 
according  to  the  sequence  of  mining  and 
reclamation; 

(3)  Each  area  of  land  for  which  a 
performance  bond  or  other  equivalent 
guarantee  will  be  posted  under  Subparts 
910.800  through  910.808; 

(4)  Each  coal  storage,  cleaning  and 
loading  area; 

(5)  Each  topsoil,  spoil,  coal 
preparation  waste,  underground 
development  waste,  and  non-coal  waste 
storage  area; 

(6)  Each  water  diversion,  collection, 
conveyance,  treatment,  storage  and 
discharge  facility  to  be  used; 
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(7)  Each  source  of  waste  and  each 
waste  disposal  facility  relating  to  coal 
processing  or  pollution  control; 

(8)  Each  facility  to  be  used  to  protect 
and  enhance  fish  and  wildlife  related 
environmental  values: 

(9)  Each  explosive  storage  and 
handling  facility; 

(10)  Location  of  each  sedimentation 
pond,  permanent  water  impoundment, 
coal  processing  waste  bank,  and  coal 
processing  waste  dam  and  embankment, 
in  accordance  with  30  CFR  910.784-16 
and  disposal  areas  for  underground 
development  waste  and  excess  spoil,  in 
accordance  with  30  CFR  910.784-19. 

(11)  Each  profile,  at  cross  sections 
specified  by  the  Office  of  the  anticipated 
final  surface  configuration  to  be 
achieved  for  the  affected  areas; 

(12)  Location  of  each  water  and 
subsidence  monitoring  point; 

(13)  Location  of  each  facility  that  will 
remain  on  the  proposed  permit  area  as  a 
permanent  feature,  after  the  completion 
of  underground  mining  activities. 

(c)  Maps,  plans,  and  cross  sections 
required  under  paragraphs  (b)(5),  (6), 

(10),  and  (11)  of  this  section  shall  be 
prepared  by,  or  under  the  direction  of 
and  certified  by  a  qualified  professional 
engineer,  or  professional  geologist,  with 
assistance  from  experts  in  related  fields 
such  as  land  surveying  and  landscape 
architecture,  except  that — 

(1)  Maps,  plans,  and  cross  sections  for 
sedimentation  ponds  may  only  be 
prepared  by  a  qualified  registered 
engineer;  and 

(2)  Excess  spoil  and  underground 
development  waste  facilities  maps, 
plans,  and  cross  sections  may  only  be 
prepared  by  a  qualified  registered 
professional  engineer. 

§  910.784-24  Transportation  facilities. 

Each  application  shall  contain  a 
detailed  description  of  each  road, 
conveyor,  and  rail  system  to  be 
constructed,  used,  or  maintained  within 
the  proposed  permit  area.  The 
description  shall  include  a  map, 
appropriate  cross  sections,  and  the 
following: 

(a)  Specifications  for  each  road  width, 
road  gradient,  road  surface,  road  cut,  fill 
embankment,  culvert,  bridge,  drainage 
ditch,  and  drainage  structure. 

(b)  A  report  of  appropriate 
geotechnical  analysis,  where  approval  is 
required  for  alternative  specifications  or 
"steep  cut  slopes  under  30  CFR  910.817- 
150(d),  910.817-152(c),  910.817-160(d)  or 

910.817-162(c), 

(c)  A  description  of  each  measure  to 
be  taken  to  obtain  approval  of  alteration 
or  relocation  of  a  natural  drainageway 
under  30  CFR  910.817-153(d),  910.817- 
163(d).  or  910.817-173(c). 


(d)  A  description  of  measures,  other 
than  use  of  a  rock  headwall,  to  be  taken 
to  protect  the  inlet  end  of  a  ditch  relief 
culvert,  for  approval  under  30  CFR 

910.817- 153(c)(2)(vi)  and  910.817- 
163(c)(2)(vi). 

(e)  Each  plan  shall  contain  a  general 
description  of  each  road,  conveyor,  or 
rail  system  to  be  constructed,  used,  or 
maintained  within  the  proposed  permit 
area. 

§  910.784-25  Return  of  coal  processing 
waste  to  abandoned  underground 
workings. 

(a)  Each  plan  shall  describe  the 
design,  operation  and  maintenance  of 
any  proposed  coal  processing  waste 
disposal  facility,  including  flow 
diagrams  and  any  other  necessary 
drawings  and  maps,  for  the  approval  of 
the  Office  and  the  Mine  Safety  and 
Health  Administration  under  30  CFR 

910.817- 88. 

(b)  Each  plan  shall  describe  the 
source  and  quality  of  waste  to  be 
stowed,  area  to  be  backfilled,  percent  of 
the  mine  void  to  be  filled,  method  of 
constructing  underground  retaining 
walls,  influence  of  the  backfilling 
operation  on  active  underground  mine 
operations,  surface  area  to  be  supported 
by  the  backfill,  and  the  anticipated 
occurrence  of  surface  effects  following 
backfilling. 

(c)  The  applicant  shall  describe  the 
source  of  the  hydraulic  transport 
mediums,  method  of  dewatering  the 
placed  backfill,  retainment  of  water 
underground,  treatment  of  water  if 
released  to  surface  streams,  and  the 
effect  on  the  hydrologic  regime. 

(d)  The  plan  shall  describe  each 
permanent  monitoring  well  to  be  located 
in  the  backfilled  area,  the  stratum 
underlying  the  mined  coal,  and  gradient 
from  the  backfilled  area. 

(e)  The  requirements  of  paragraphs 

(a),  (b),  (c),  and  (d)  of  this  section  shall 
also  apply  to  pneumatic  backfilling 
operations,  except  where  the  operations 
are  exempted  by  the  Office  from 
requirements  specifying  hydrologic 
monitoring. 

§  910.784-26  Air  pollution  control  plan. 

For  all  surface  operations  associated 
with  underground  mining  activities,  the 
application  shall  contain  an  air  pollution 
control  plan  which  includes  the 
following: 

(a)  An  air  quality  monitoring  program, 
if  required  by  the  Office,  to  provide 
sufficient  data  to  evaluate  the 
effectiveness  of  the  fugitive  dust  control 
practices,  under  paragraph  (b)  of  this 
section  to  comply  with  applicable 
Federal  and  State  air  quality  standards; 


and  including  Chapter  391-3-1  Rules 
and  Regulations  for  Air  Quality  Control. 

(b)  A  plan  for  fugitive  dust  control 
practices,  as  required  under  30  CFR 

910.817-95. 

Subpart  910.785— Requirements  for 
Permits  for  Speciai  Categories  of 
Mining 

§  910.785-13  Experimental  practices 
mining. 

(a)  Paragraphs  (b)-(i)  of  this  section 
apply  tcxany  person  who  conducts  or 
intends  to  conduct  surface  coal  mining 
and  reclamation  operations  under  a 
permit  authorizing  the  use  of  alternative 
mining  practices  on  an  experimental 
basis  if  the  practices  require  a  variance 
from  the  environmental  protection 
performance  standards  of  Subparts 
910.815  through  910.828. 

(b)  The  purpose  of  this  section  is  to 
provide  requirements  for  the  permitting 
of  surface  coal  mining  and  reclamation 
operations  that  encourage  advances  in 
mining  and  reclamation  practices  or 
allow  postmining  land  use  for  industrial, 
commercial,  residential  or  public  use 
(including  recreational  facilities]  on  an 
experimental  basis. 

(c)  Experimental  practice,  as  used  in 
this  section,  means  the  use  of  alternative 
surface  coal  mining  and  reclamation 
operation  practices  for  experimental  or 
research  purposes.  Experimental 
practices  need  not  comply  with  specific 
environmental  protection  performance 
standards  of  Subparts  910.815  through 
910.828,  if  approved  pursuant  to  this 
section. 

(d)  No  person  shall  engage  in  or 
maintain  any  experimental  practice, 
unless  that  practice  is  first  approved  in 
a  permit  by  the  Director. 

(e)  Each  person  who  desires  to 
conduct  an  experimental  practice  shall 
submit  a  permit  application  for  the 
approval  of  the  Director.  The  permit 
application  shall  contain  appropriate 
descriptions,  maps  and  plans  which 
show: 

(1)  The  nature  of  the  experimental 
practice: 

(2)  How  use  of  the  experimental 
practice — 

(i)  Encourages  advances  in  mining  and 
reclamation  technology,  or, 

(ii)  Allows  a  postmining  land  use  for 
industrial,  commercial,  residential,  or 
public  use  (including  recreational 
facilities],  on  an  experimental  basis, 
when  the  results  are  not  otherwise 
attainable  under  this  part. 

(3)  That  the  mining  and  reclamation 
operations  proposed  for  using  an 
experimental  practice  are  not  larger  or 
more  numerous  than  necessary  to 
determine  the  effectiveness  and 
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economic  feasibility  of  the  experimental 
practice: 

(4)  That  the  experimental  practice — 

(i]  Is  potentially  more  or  at  least  as 
environmentally  protective,  during  and 
after  the  proposed  mining  and 
reclamation  operations,  as  those 
required  under  Subparts  910.815  through 
910.828;  and 

(ii)  Will  not  reduce  the  protection 
afforded  public  health  and  safety  below 
that  provided  by  the  requirements  of 
Subparts  910.815  through  910.828; 

(5)  That  the  applicant  will  conduct 
special  monitoring  with  respect  to  the 
experimental  practice  during  and  after 
the  operations  involved.  The  monitoring 
program  shall— 

(i)  Insure  the  collection  and  analysis 
of  sufficient  and  reliable  data  to  enable 
the  Director  to  make  adequate 
comparisons  with  other  surface  coal 
mining  and  reclamation  operations 
employing  similar  experimental 
practices;  and 

(ii)  Include  requirements  designed  to 
identify,  as  soon  as  possible,  potential 
risks  to  the  environment  and  public 
health  and  safety  from  the  use  of  the 
experimental  practice. 

(f)  Each  application  shall  set  forth  the 
environmental  protection  performance 
standards  of  Subparts  910.815  through 
910.828  which  will  be  implemented,  in 
the  event  the  objective  of  the 
experimental  practice  is  a  failure. 

(g)  All  experimental  practices  for 
which  variances  are  sought  shall  be 
specifically  identified  through 
newspaper  advertisements  by  the 
applicant  and  the  written  notifications 
by  the  Office  required  under  30  CFR 
910.78&-11. 

(h)  No  permit  authorizing  an 
experimental  practice  shall  be  issued, 
unless  the  Office  first  finds,  in  writing, 
upon  the  basis  of  both  a  complete 
application  filed  in  accordance  with  the 
requirements  of  this  Section  that: 

(1)  The  experimental  practice  meets 
all  of  the  requirements  of  paragraphs 
(e)(2)  through  (e)(5)  of  this  section: 

(2)  The  experimental  practice  is  based 
on  a  clearly  defined  set  of  objectives 
which  can  reasonably  be  expected  to  be 
achieved; 

(3)  The  experimental  practice  has 
been  specifically  approved,  in  writing, 
by  the  Director,  based  on  the  Director’s 
findings  that  all  of  the  requirements  of 
paragraphs  (e)(1)  through  (e)(5)  of  this 
section  will  be  met;  and 

(4)  The  permit  contains  conditions 
which  specifically — 

(i)  Limit  the  experimental  practice 
authorized  to  that  granted  by  the 
Director; 


(ii)  Impose  enforceable  alternative 
environmental  protection  requirements: 
and 

(iii)  Require  the  person  to  conduct  the 
periodic  monitoring,  recording  and 
reporting  program  set  forth  in  the 
application,  with  such  additional 
requirements  as  the  Office  may  require. 

(i)  Each  permit  which  authorizes  the 
use  of  an  experimental  practice  shall  be 
reviewed  in  its  entirety  at  least  every  3 
years  by  the  Office,  or  at  least  once 
prior  to  the  middle  of  the  permit  term. 
After  review,  the  Director  shall  require 
by  order,  supported  by  written  findings, 
any  reasonable  revision  or  modification 
of  the  permit  provisions  necessary  to 
ensure  that  the  operations  involved  are 
conducted  to  protect  fully  the 
environment  and  public  health  and 
safety.  Any  person  who  is  or  may  be 
adversely  affected  by  the  order  shall  be 
provided  with  an  opportunity  for  an 
informal  conference  as  established  in  30 
CFR  910.786-14. 

§  9 1 0.785- 1 4  Mountaintop  removal  mining. 

(a)  This  Section  applies  to  any  person 
who  conducts  or  intends  to  conduct 
surface  mining  activities  by  mountaintop 
removal  mining. 

(b)  Mountaintop  removal  mining 
means  surface  mining  activities,  where 
the  mining  operations  removes  an  entire 
coal  seam  or  seams  running  through  the 
upper  fraction  of  a  mountain,  ridge,  or 
hill,  except  as  provided  for  in  30  CFR  ‘ 
910.824-ll(a)(6),  by  removing 
substantially  all  of  the  overburden  off 
the  bench  and  creating  a  level  plateau  or 
a  gently  rolling  contour,  with  no 
highwalls  remaining,  and  capable  of 
supporting  postmining  land  uses  in 
accordance  with  the  requirements  of 
this  Section. 

(c)  The  Office  may  issue  a  permit  for 
mountaintop  removal  mining,  without 
regard  to  the  requirements  of  30  CFR 
910.816-101  through  910.816-105  to 
restore  the  lands  disturbed  by  such 
mining  to  their  approximate  original 
contour,  if  it  first  finds,  in  writing,  on  the 
basis  of  a  complete  application,  that  the 
following  requirements  are  met: 

(1)  The  proposed  postmining  land  use 
of  the  lands  to  be  affected  will  be  an 
industrial,  commercial,  agricultural, 
residential,  or  public  facility  (including 
recreational  facilities)  use  and,  if — 

(i)  After  consultation  with  the 
appropriate  land-use  planning  agencies, 
if  any,  the  proposed  land  use  is  deemed 
by  the  Office  to  constitute  an  equal  or 
better  economic  or  public  use  of  the 
affected  land  compared  with  the  pre¬ 
mining  use: 

(ii)  The  applicant  demonstrates 
compliance  with  the  requirements  for 


acceptable  alternative  postmining  land 
uses  of  30  CFR  910.816-133; 

(iii)  The  proposed  use  would  be 
compatible  with  adjacent  land  uses  and 
existing  State  and  local  land  use  plans 
and  programs;  and 

(iv)  The  Office  has  provided,  in 
writing,  an  opportunity  of  not  more  than 
60  days  to  review  and  comment  on  such 
proposed  use  to  the  governing  body  of 
general  purpose  government  in  whose 
jurisdiction  the  land  is  located  and  any 
State  or  Federal  agency  which  the 
Office,  in  its  discretion,  determines  to 
have  an  interest  in  the  proposed  use. 

(2)  The  applicant  has  demonstrated 
that,  in  place  of  restoration  of  the  land 
to  be  affected  to  the  approximate 
original  contour  under  30  CFR  910.816- 
101  through  910.316-105,  the  operation 
will  be  conducted  in  compliance  with 
the  requirements  of  30  CFR  910.824. 

(3)  The  requirements  of  30  CFR 
910.824  are  made  a  specific  condition  of 
the  permit. 

(4)  All  other  requirements  of  this  Part 
are  met  by  the  proposed  operations. 

(5)  The  permit  is  clearly  identified  as 
being  for  mountaintop  removal  mining. 

(d)(1)  Any  permits  incorporating  a 
variance  issued  under  this  section  shall 
be  reviewed  by  the  Office  to  evaluate 
the  progress  and  development  of  mining 
activities  to  establish  that  the  operator 
is  proceeding  in  accordance  with  the 
terms  of  the  variance — 

(1)  Within  the  sixth  month  preceding 
the  third  year  from  the  date  of  its 
issuance; 

(ii)  Before  each  permit  renewal:  and 

(iii)  Not  later  than  the  middle  of  each 
permit  term. 

(2)  Any  review  required  under 
paragraph  (d)(1)  of  this  section  need  not 
be  held  if  the  permittee  has 
demonstrated  and  the  Office  finds,  in 
writing,  within  the  three  months  before 
the  scheduled  review,  that  all  operations 
under  the  permit  are  proceeding  and  will 
continue  to  be  conducted  in  accordance 
with  the  terms  of  the  permit  and  this 
Part. 

(3)  The  terms  and  conditions  of  a 
permit  for  mountaintop  removal  mining 
may  be  modified  at  any  time  by  the 
Office,  if  it  determines  that  more 
stringent  measures  are  necessary  to 
insure  that  the  operation  involved  is 
conducted  in  compliance  with  the 
requirements  of  this  part. 

§  910.785-15  Steep  slope  mining. 

•  (a)  This  Section  applies  to  any  person 
who  conducts  or  intends  to  conduct 
steep  slope  surface  coal  mining  and 
reclamation  operations,  except — 

(1)  Where  an  operator  proposes  to 
conduct  surface  coal  mining  and 
reclamation  operations  on  flat  or  gently 
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rolling  terrain,  leaving  a  plan  or 
predominantly  flat  area,  but  on  which 
an  occasional  steep  slope  is  encountered 
as  the  mining  operation  proceeds; 

(2)  Where  a  person  obtains  a  permit 
under  the  provisions  of  §  910.785-14;  or 

(3)  To  the  extent  that  a  person  obtains 
a  permit  incorporating  a  variance  under 
§  910.785-16. 

(b)  Any  application  for  a  permit  for 
surface  coal  mining  and  reclamation 
operations  covered  by  this  Section  shall 
contain  sufficient  information  to 
establish  that  the  operations  will  be 
conducted  in  accordance  with  the 
requirements  of  30  CFR  910.826-12. 

(c)  No  permit  shall  be  issued  for  any 
operations  covered  by  this  Section, 
unless  the  Office  finds,  in  writing,  that  in 
addition  to  meeting  all  other 
requirements  of  Subparts  910.815 
through  910.828,  the  operation  will  be 
conducted  in  accordance  with  the 
requirements  of  30  CFR  910.826-12. 

§  910.785-16-  Permits  incorporating 
variances  from  approximate  originai 
contour  restoration  requirements  for  steep 
siope  mining. 

(a)  This  Section  applies  to  non- 
mountaintop  removal,  steep  slope 
surface  coal  mining  and  reclamation 
operations  where  the  operation  is  not  to 
be  reclaimed  to  achieve  the  approximate 
original  contour  required  by  30  CFR 

910.816- 101  through  910.816-106  or 

910.817- 101  through  910.817-106  and 
910.826-12(b). 

(b)  The  objective  of  this  section  is  to 
allow  for  a  variance  from  approximate 
original  contour  restoration 
requirements  on  steep  slopes  for  surface 
coal  mining  and  reclamation  operations 
to¬ 
ll)  Improve  watershed  control  of 

lands  within  the  permit  area  and  on 
adjacent  lands;  and 

(2)  Make  land  within  the  permit  area, 
after  reclamation,  suitable  for  an 
industrial,  commercial,  residential,  or 
public  use,  including  recreational 
facilities. 

(c)  The  Office  may  issue  a  permit  for 
surface  mining  activities  incorporating  a 
variance  from  the  requirement  for 
restoration  of  the  affected  lands  to  their 
approximate  original  contour  only  if  it 
first  finds,  in  writing,  on  the  basis  of  a 
complete  application,  that  all  of  the 
following  requirements  are  met: 

(1)  The  applicant  has  demonstrated 
that  the  purpose  of  the  variance  is  to 
make  the  lands  to  be  affected  within  the 
permit  area  suitable  for  an  industrial, 
commercial,  residential,  or  public  use 
postmining  land  use. 

(2)  The  proposed  use,  after 
consultation  with  the  appropriate  land- 
use  planning  agencies,  if  any,  constitutes 


an  equal  or  better  economic  or  public 
use. 

(3)  The  applicant  has  demonstrated 
compliance  with  the  requirements  for 
acceptable  alternative  postmining  land 
uses  of  30  CFR  910.816-133  or  910.817- 
133. 

(4)  The  applicant  has  demonstrated 
that  the  watershed  of  lands  within  the 
proposed  permit  area  and  adjacent 
areas  will  be  improved  by  the 
operations.  The  watershed  will  only  be 
deemed  improved  if — 

(i)  There  will  be  a  reductio'n  in  the 
amount  of  total  suspended  solids  or' 
other  pollutants  discharged  to  ground  or 
surface  waters  from  the  permit  area  as 
compared  to  such  discharges  prior  to 
mining,  so  as  to  improve  public  or 
private  uses  or  the  ecology  of  such 
waters;  or,  there  will  be  reduced  flood 
hazards  within  the  watershed 
containing  the  permit  area  by  reduction 
of  the  peak  flow  discharges  from 
precipitation  events  or  thaws; 

(ii)  The  total  volume  of  flows  from  the 
proposed  permit  area,  during  every 
season  of  the  year,  will  not  vary  in  a 
way  that  adversely  affects  the  ecology 
of  any  surface  water  or  any  existing  or 
planned  use  of  surface  or  ground  water, 
and 

(iii)  The  Georgia  Department  of 
Natural  Resources  approves  the  plan. 

(5)  The  applicant  has  demonstrated 
that  the  owner  of  the  surface  of  the 
lands  within  the  permit  area  has 
knowingly  requested,  in  writing,  as  part 
of  the  application,  that  a  variance  be 
granted.  The  request  shall  be  made 
separately  from  any  surface  owner 
consent  given  for  the  operations  under 
30  CFR  910.778-15  or  910.782-15  and 
shall  show  an  understanding  that  the 
variance  could  not  be  granted  without 
the  surface  owner’s  request. 

(6)  The  applicant  has  demonstrated 
that  the  proposed  operations  will  be 
conducted  in  compliance  with  the 
requirements  of  30  CFR  910.826-15. 

(7)  All  other  requirements  of  this  part 
will  be  met  by  the  proposed  operations. 

(d)  If  a  variance  is  granted  under  this 
Section — 

(1)  The  requirements  of  30  CFR 
910.826-15  shall  be  made  a  specific 
condition  of  the  permit. 

(2)  The  permit  shall  be  specifically 
marked  as  containing  a  variance  from 
approximate  original  contour. 

(e)  Any  permits  incorporating  a 
variance  issued  under  this  Section  shall 
be  reviewed  by  the  Office  to  evaluate 
the  progress  and  development  of  the 
mining  activities,  to  establish  that  the 
operator  is  proceeding  in  accordance 
with  the  terms  of  the  variance — 


(1)  Within  the  sixth  month  preceding 
the  third  year  from  the  date  of  its 
issuance; 

(2)  Before  each  permit  renewal;  and 

(3)  Not  later  than  the  middle  of  each 
permit  term. 

(f)  If  the  permittee  demonstrates  to  the 
Office  at  any  of  the  times  specified  in 
paragraph  (e)  of  this  section  that  the 
operations  involved  have  been  and 
continue  to  be  conducted  in  compliance 
with  the  terms  and  conditions  of  the 
permit  and  this  part,  the  review  required 
at  that  time  need  not  be  held. 

(g)  The  terms  and  conditions  of  a 
permit  incorporating  a  variance  under 
this  Section  may  be  modified  at  any 
time  by  the  Office,  if  it  determines  that 
more  stringent  measures  are  necessary 
to  insure  that  the  operations  involved 
are  conducted  in  compliance  with  the 
requirements  of  this  part. 

§  910.785-17  Prime  farmlands. 

If  prime  farmlands  in  the  permit  area 
are  identified  in  the  application,  the 
applicant  shall  provide  such  additional 
information  and  the  permit  shall  contain 
such  performance  standards  as  the 
Office  shall  specify. 

§  9 1 0.785- 1 8  Variances  for  delay  in 
contemporaneous  reclamation  requirement 
in  combined  surface  and  underground 
mining  operations. 

(a)  Scope.  This  section  applies  to  any 
person  who  conducts  or  intends  to 
conduct  combined  surface  mining 
activities  and  underground  mining 
activities,  where  contemporaneous 
reclamation  as  required  by  §  910.816-100 
is  not  practicable  and  a  delay  is 
requested  to  allow  underground  mining 
activities  to  be  conducted  before  the 
reclamation  operation  for  the  surface 
mining  activities  can  be  completed. 

(b)  Objective.  This  section  is  to  allow 
for  delay  in  reclamation  of  surface 
mining  activities,  if  that  delay  will  allow 
underground  mining  activities  to  be 
conducted  to  ensure  both  maximum 
practical  recovery  of  coal  resources  and 
to  avoid  multiple  future  disturbances  of 
surface  lands  or  water. 

(c)  Application  contents  for  variances. 
Any  person  who  desires  to  obtain  a 
variance  under  this  section  shall  file 
with  the  Office  complete  applications 
for  both  the  surface  mining  activities 
and  underground  mining  activities 
which  are  to  be  combined.  The 
operation  and  reclamation  plans  for 
these  permits  shall  contain  appropriate 
narratives,  maps  and  plans,  which — 

(1)  Show  why  the  proposed 
underground  mining  activities  are 
necessary  or  desirable  to  assure 
maximum  practical  recovery  of  coal; 
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(2)  Show  how  multiple  future 
disturbances  of  surface  lands  or  waters 
will  be  avoided; 

(3)  Identify  the  specific  surface  areas 
for  which  a  variance  is  sought  and  the 
particular  sections  of  the  Act  and  this 
part  from  which  a  variance  is  being 
sought; 

(4)  Show  how  the  activities  will 
comply  with  30  CFR  910.818. 

(5)  Show  why  the  variance  sought  is 
necessary  for  the  implementation  of  the 
proposed  underground  mining  activities; 

(6)  Provide  an  assessment  of  the 
adverse  environmental  consequences 
and  damages,  if  any,  that  will  result  if 
the  reclamation  of  surface  mining 
activities  is  delayed;  and, 

(7)  Show  how  off-site  storage  of  spoil 
will  be  conducted  to  comply  with  the 
requirements  of  the  Act  and  30  CFR 
910.816-71  through  910.816-74. 

(d)  Issuance  of  permit.  A  permit 
incorporating  a  variance  under  this 
Section  may  be  issued  by  the  Office  if  it 
first  finds,  in  writing,  upon  the  basis  of  a 
complete  application  filed  in  accordance 
with  this  section,  that — 

(1)  The  applicant  has  presented,  as 
part  of  the  permit  application,  specific, 
feasible  plans  for  the  proposed 
underground  mining  activities; 

(2)  The  proposed  underground  mining 
activities  are  necessary  or  desirable  to 
assure  maximum  practical  recovery  of 
the  mineral  resource  and  will  avoid 
multiple  future  disturbances  of  surface 
land  or  waters; 

(3)  The  applicant  has  satisfactorily 
demonstrated  that  the  applications  for 
the  surface  mining  activities  and 
underground  mining  activities  conform 
to  the  requirements  of  this  Part  and  that 
all  other  permits  necessary  for  the 
underground  mining  activities  have  been 
issued  by  the  appropriate  authority; 

(4)  The  surface  area  of  surface  mining 
activities  proposed  for  the  variance 
have  been  shown  by  the  applicant  to  be  • 
necessary  for  implementing  the 
proposed  underground  mining  activities; 

(5)  No  substantial  adverse 
environmental  damage,  either  on-site  or 
off-site,  will  result  from  the  delay  in 
completion  of  reclamation  otherwise 
required  by  Subpart  910.816. 

(6)  The  operations  will,  insofar  as  a 
variance  is  authorized,  be  conducted  in 
compliance  with  the  requirements  of  30 
CFR  910.818. 

(7)  Provisions  for  off-site  storage  of 
spoil  will  comply  with  the  requirements 
of  30  CFR  910.816-71  through  910.816-74. 

(8)  Liability  under  the  performance 
bond  required  pursuant  to  Subparts 
910.800  through  910.808  have  been 
complied  with;  and 

(9)  The  permit  for  the  surface  mining 
activities  contains  specific  conditions: 


(i)  Delineating  the  particular  surface 
areas  for  which  a  variance  is  authorized; 

(ii)  Identifying  the  particular 
requirements  of  30  CFR  910.818  which 
are  to  be  complied  with,  in  lieu  of  the 
otherwise  applicable  provisions  of  30 
CFR  910.816  and 

(iii)  Providing  a  detailed  schedule  for 
compliance  with  the  particular 
requirements  of  Subpart  910.818 
identified  under  paragraph  (d](9)(ii]  of 
this  section. 

(e)  Review  of  permits  containing 
variances.  Variances  granted  under 
permits  issued  under  this  Section  shall 
be  reviewed  by  the  Office  no  later  than 
3  years  from  the  dates  of  issuance  of  the 
permit  and  any  permit  renewals. 

§910.785-20  Augering. 

(a)  This  Section  applies  to  any  person 
who  conducts  or  intends  to  conduct 
surface  coal  mining  and  reclamation 
operations  utilizing  augering  operations. 

(b)  Any  application  for  a  permit  for 
operations  covered  by  this  Section  shall 
contain,  in  the  operation  and 
reclamation  plan,  a  description  of  the 
augering  methods  to  be  used  and  the 
measures  to  be  used  to  comply  with  30 
CFR  910.819. 

(c)  No  permit  shall  be  issued  for  any 
operations  covered  by  this  Section 
unless  the  Office  finds,  in  writing,  that  in 
addition  to  meeting  all  other  applicable 
requirements  of  this  part,  the  operation 
will  be  conducted  in  compliance  with  30 
CFR  910.819. 

§  910.785-21  Coal  processing  plants  or 
support  facilities  not  located  within  the 
permit  area  of  a  specified  mine. 

(a)  This  Section  applies  to  any  person 
who  conducts  or  intends  to  conduct 
surface  coal  mining  and  reclamation 
operations  utilizing  coal  processing 
plants  or  support  facilities  not  within  a 
permit  area  of  a  specific  mine.  Any 
person  who  operates  such  a  processing 
plant  or  support  facility  shall  have 
obtained  a  permit  from  the  Office  in 
accordance  with  the  requirements  of 
this  section. 

(b)  Any  application  for  a  permit  for 
operations  covered  by  this  section  shall 
contain  in  the  operation  and  reclamation 
plan,  specific  plans,  including 
descriptions,  maps  and  cross  sections  of 
the  construction,  operation, 
maintenance  and  removal  of  the 
processing  plants  and  associated 
support  facilities.  The  plan  shall 
demonstrate  that  those  operations  will 
be  conducted  in  compliance  with  80  CFR 
910.827. 

(c)  No  permit  shall  be  issued  for  any 
operation  covered  by  this  Section, 
unless  the  Office  finds,  in  writing,  that, 
in  addition  to  meeting  all  other 


applicable  requirements  of  this  part,  the 
operations  will  be  conducted  in 
compliance  with  the  requirements  of  30 
CFR  910.827. 

§  910.785-22  In  situ  processing  activities. 

(a)  This  section  applies  to  any  person 
who  conducts  or  intends  to  conduct 
surface  coal  mining  and  reclamation 
operations  utilizing  in  situ  processing 
activities. 

(b)  Any  application  for  a  permit  for 
operations  covered  by  this  Section  shall 
be  made  according  to  all  requirements 
of  Subparts  910.815  through  910.828 
applicable  to  underground  mining 
activities.  In  addition,  the  operation  and 
reclamation  plan  for  operations 
involving  in  situ  processing  activities 
shall  contain  information  establishing 
how  those  operations  will  be  conducted 
in  compliance  with  the  requirements  of 
30  CFR  910.828,  including — 

(1)  Delineation  of  proposed  holes  and 
wells  and  production  zone  for  approval 
of  the  Office; 

(2)  Specifications  of  drill  holes  and 
casings  proposed  to  be  used; 

(3)  A  plan  for  treatment,  confinement 
or  disposal  of  all  acid-forming,  toxic¬ 
forming  or  radioactive  gases,  solids,  or 
liquids  constituting  a  fire,  health,  safety 
or  environmental  hazard  caused  by  the 
mining  and  recovery  process;  and 

(4)  Plans  for  monitoring  surface  and 
ground  water  and  air  quality,  as 
required  by  the  Office. 

(c)  No  permit  shall  be  issued  for 
operations  covered  by  this  section, 
unless  the  Office  first  finds,  in  writing, 
upon  the  basis  of  a  complete  application 
made  in  accordance  with  paragraph  (b) 
of  this  section,  that  the  operation  will  be 
conducted  in  compliance  with  all 
requirements  of  Subparts  910.815 
through  Subparts  910.828  relating  to 
underground  mining  activities,  and  30 
CFR  910.817  and  910.828. 

Subpart  910.786— Review,  Public 
Participation,  and  Approval  or 
Disapproval  of  Permit  Applications 
and  Permit  Terms  and  Conditions 

§  910.786-5  Definitions. 

As  used  in  30  CFR  910.786-17(d)  and 
910.786-19(0— 

Irreparable  damage  to  the 
environment  means  any  damage  to  the 
environment  that  cannot  be  corrected  by 
actions  of  the  applicant. 

Willful  violation  means  an  act  or 
omission  which  violates  the  Act,  State, 
or  Federal  laws  or  regulations,  or 
individual  permit  conditions,  committed 
by  a  person  who  intends  the  result 
which  actually  occurs. 
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§  910.786-1 1  Public  notices  of  filing  of 
permit  applications. 

(a)  An  applicant  for  a  permit  shall 
place  an  advertisement  in  a  local 
newspaper  of  general  circulation  in  the 
locality  of  the  proposed  surface  coal 
mining  and  reclamation  operations  at 
least  once  a  week  for  four  consecutive 
weeks.  The  applicant  shall  place  the 
advertisement  in  the  newspaper  at  the 
same  time  the  application  is  determined 
complete  by  the  Office.  The 
advertisement  shall  contain,  at  a 
minimum,  the  following  information: 

(1)  The  name  and  business  address  of 
the  applicant;  and, 

(2)  A  map  or  description  which  shall — 

(i)  Clearly  show  or  describe  towns, 
rivers,  streams,  or  other  bodies  of  water, 
local  landmarks,  and  any  other 
information,  including  routes,  streets,  or 
roads  and  accurate  distance 
measurements,  necessary  to  allow  local 
residents  to  readily  identify  the 
proposed  permit  area; 

(ii)  Clearly  show  or  describe  the  exact 
location  and  boundaries  of  the  proposed 
permit  area; 

(iii)  State  the  name  of  the  U.S. 
Geological  Survey  7.5-minute 
quadrangle  map(s]  which  contains  the 
area  shown  or  described;  and 

(iv)  If  a  map  is  used,  indicate  the  north 
point. 

(3)  The  location  where  a  copy  of  the 
application  is  available  for  public 
inspection  under  paragraph  (c)  of  this 
section;  and 

(4)  The  name  and  address  of  the 
Office  to  which  written  comments, 
objections,  or  requests  for  informal 
conferences  on  the  application  may  be 
submitted  under  §  §  910.786-12,  and 
910.786-14. 

(5)  If  an  applicant  seeks  a  permit  to 
mine  within  100  feet  of  the  outside  right- 
of-way  of  a  public  road  or  to  relocate  a 
public  road,  a  concise  statement 
describing  the  public  road,  the  particular 
part  to  be  relocated,  where  the 
relocation  is  to  occur,  and  the  duration 
of  the  relocation. 

(b)  Upon  receipt  of  a  complete 
application  for  a  permit,  the  Office  shall 
issue  written  notification  of — 

(1)  The  applicant’s  intention  to  surface 
mine  a  particularly  described  tract  of 
land; 

(2)  The  application  number, 

(3)  Where  a  copy  of  the  application 
may  be  inspected;  and, 

(4)  Where  comments  on  the 
application  may  be  submitted  under 
§  910.786-12. 

(c)  The  written  notifications  shall  be 
sent  to — ^^(1)  Federal,  State  and  local 
government  agencies  with  jurisdiction 
over  or  an  interest  in  the  area  of  the 
proposed  operations,  including,  but  not 


limited  to,  general  governmental  entities 
and  fish  and  wildlife  and  historic 
preservation  agencies; 

(2}  Governmental  planning  agencies 
with  jurisdiction  to  act  with  regard  to 
land  use,  air,  or  water  quality  planning 
in  the  area  of  the  proposed  operations; 

(3)  Sewage  and  water  treatment 
authorities  and  water  companies,  either 
providing  sewage  or  water  services  to 
users  in  the  area  of  the  proposed 
operations  or  having  water  sources  or 
collection,  treatment,  or  distribution 
facilities  located  in  these  areas;  and 

(4)  The  Federal  or  State  governmental 
agencies  with  authority  to  issue  all  other 
permits  and  licenses  needed  by  the 
applicant  in  connection  with  operations 
proposed  in  the  application. 

(djjllThe  applicant  shall  make  a  full 
copy  of  his  or  her  complete  application 
for  a  permit  available  for  the  public  to 
inspect  and  copy.  This  shall  be  done  by 
filing  a  copy  of  the  application 
submitted  to  the  recorder  at  the 
courthouse  of  the  county  where  the 
mining  is  proposed  to  occur,  or  if 
approved  by  the  Office,  at  another 
equivalent  public  office,  if  it  is 
determined  that  that  office  will  be  more 
accessible  to  local  residents  than  the 
county  courthouse. 

(2)  "The  applicant  shall  file  the  copy  of 
the  complete  application  under 
paragraph  (d)(1)  of  this  section  by  the 
first  date  of  newspaper  advertisement  of 
the  application.  The  applicant  shall  file 
any  subsequent  revision  of  the 
application  with  the  public  office  at  the 
same  time  the  revision  is  submitted  to 
the  Office. 

§  910.786-12  Opportunity  for  submission 
of  written  comments  on  permit 
applications. 

(a)  Written  comments  on  permit 
applications  may  be  submitted  to  the 
Office  by  the  public  entities  to  whom 
notification  is  provided  under  §  910.786- 
11  (b)  and  (c)  with  respect  to  the  effects 
of  the  proposed  mining  operations  on 
the  environment  within  their  area  of 
responsibility. 

(b)  These  comments  shall  be 
submitted  to  the  Office  and  within  30 
days  of  the  receipt  of  the  application 
under  §  910.786-11  (b)  and  (c). 

(c)  The  Office  shall  immediately 
transmit  a  copy  of  all  such  comments  for 
filing  and  public  inspection  at  the  public 
office  where  the  applicant  filed  a  copy 
of  the  application  for  permit  under 

§  910.786-11  (d).  A  copy  shall  also  be 
transmitted  to  the  applicant. 

§  910.786-13  Right  to  file  written 
objections. 

(a)  Any  person  whose  interests  are  or 
may  be  adversely  affected  or  an  officer 


or  head  of  any  Federal,  State,  or  local 
government  agency  or  authority  shall 
have  the  right  to  file  written  objections 
to  an  initial  or  revised  application  for  a 
permit  with  the  Office,  within  30  days 
after  the  last  publication  of  the 
newspaper  notice  required  by  §  910.786- 
11(a). 

(b)  The  Office  shall,  immediately  upon 
receipt  of  any  written  objections — 

(1)  Transmit  a  copy  of  them  to  the 
applicant;  and, 

(2)  File  a  copy  for  public  inspection  at 
the  public  office  where  the  applicant 
filed  a  copy  of  the  application  for  permit 
under  §  910.786-ll(d). 

§910.786-14  Informal  conferences. 

(a)  Procedure  for  requests.  Any 
person,  whose  interests  are  or  may  be 
adversely  affected  by  the  issuance  of 
the  permit,  or  the  officer  or  head  of  any 
Federal,  State  or  local  government 
agency  or  authority  may,  in  writing, 
request  that  the  Office  hold  an  informal 
conference  on  any  application  for  a 
permit.  The  request  shall — 

(1)  Briefly  summarize  the  issues  to  be 
raised  by  the  requestor  at  the 
conference; 

(2)  State  whether  the  requestor  desires 
to  have  the  conference  conducted  in  the 
locality  of  the  proposed  mining 
operations; 

(3)  Be  filed  with  the  Office  not  later 
than  30  days  after  the  last  publication  of 
the  newspaper  advertisement  placed  by 
the  applicant  under  §  910.786-11 (a). 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  if  an  informal 
conference  is  requested  in  accordance 
with  paragraph  (a)  of  this  section,  the 
Office  shall  hold  an  informal  conference 
within  30  days  following  the  receipt  of 
the  request.  The  informal  conference 
shall  be  conducted  according  to  the 
following: 

(1)  If  requested  under  paragraph  (a)(2) 
of  this  section,  it  shall  be  held  in  the 
locality  of  the  proposed  mining. 

(2)  The  date,  time,  and  location  of  the 
informal  conference  shall  be  advertised 
by  the  Office  in  a  newspaper  of  general 
circulation  in  the  locality  of  the 
proposed  mine  at  least  two  weeks  prior 
to  the  scheduled  conference. 

(3)  If  requested,  in  writing,  by  a 
conference  requestor  in  a  reasonable 
time  prior  to  the  conference,  the  Office 
may  arrange  with  the  applicant  to  grant 
parties  to  the  conference  access  to  the 
proposed  permit  area  for  the  purpose  of 
gathering  information  relevant  to  the 
conference. 

(4)  The  requirements  of  Section  5  of 
the  Administrative  Procedures  Act,  as 
amended  (5  U.S.C.  554),  shall  not  apply 
to  the  conduct  of  the  informal 
conference.  The  conference  shall  be 
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conducted  by  a  representative  of  the 
Office  who  may  accept  oral  or  written 
statements  and  any  other  relevant 
information  from  any  party  to  the 
conference.  An  electronic  or 
stenographic  record  shall  be  made  of  the 
conference  proceeding,  unless  waived 
by  all  the  parties.  The  record  shall  be 
maintained  and  shall  be  acessible  to  the' 
parties  of  the  conference  until  final 
release  of  the  applicant’s  performance 
bond  or  other  equivalent  guarantee 
pursuant  to  Subparts  910.800  through 
910.808. 

(c)  If  all  parties  requesting  the 
informal  conference  stipulate  agreement 
before  the  requested  informal 
conference  and  withdraw  their  request, 
the  informal  conference  need  not  be 
held. 

(d)  Informal  conferences  held  in 
accordance  with  this  Section  may  be 
used  by  the  Office  as  the  public  hearing 
required  under  30  CFR  910.761-12(d)  on 
propolted  uses  or  relocation  of  public 
roads. 

§  9 1 0.786- 15  Public  availability  of 
information  in  permit  applications  on  file 
with  the  Office. 

(a)  Information  contained  in  permit 
applications  on  file  with  the  Office  shall 
be  open,  upon  written  request,  for  public 
inspection  and  copying  between  8:00 
a.m.  and  4:30  p.m.,  Mondays  through 
Fridays,  except  for  holidays. 

(1)  Information  pertaining  to  coal 
seams,  test  borings,  core  samplings,  or 
soil  samples  in  permit  applications  shall 
be  made  available  for  inspection  and 
copying  to  any  person  with  an  interest 
which  is  or  may  be  adversely  affected: 
and 

(2)  Information  in  permit  applications 
which  pertains  only  to  the  analysis  of 
the  chemical  and  physical  properties  of 
the  coal  to  be  mined  (excepting 
information  regarding  mineral  or 
elemental  contents  of  such  coal,  which 
are  potentially  toxic  in  the  environment) 
shall  be  kept  confidential  and  not  made 
a  matter  of  public  record:  and 

(3)  Information  in  the  reclamation 
plan  portions  of  the  application,  which 
is  required  to  be  filed  with  the  Office 
only  under  Section  508  of  the  Act  shall 
be  held  in  confidence  by  the  Office  upon 
the  written  request  of  the  applicant. 

(b)  The  Office  shall  provide  for 
procedures  to  maintain  information 
required  to  be  kept  confidential  under 
paragraph  (a)  of  this  section  separately 
from  other  portions  of  the  permit 
application.  This  information  shall  be 
clearly  identified  by  the  applicant  and 
submitted  separately  from  other 
portions  of  the  application. 


§  910.786-17  Review  of  permit 
applications. 

(a) (1)  The  Office  shall  review  the 
complete  application  and  written 
comments,  written  objections  submitted, 
and  records  of  any  informal  conference 
held  under  30  CFR  910.786-12  through 
910.786-14. 

(2)  The  Office  shall  determine  the 
adequacy  of  the  fish  and  wildlife  plan 
submitted  pursuant  to  30  CRR  910.780-16 
or  30  CFR  910.784-21  in  consultation 
with  State  and  Federal  fish  and  wildlife 
management  and  conservation  agencies 
having  responsibilities  for  the 
management  and  protection  of  fish  and 
wildlife  or  their  habitats  which  may  be 
affected  or  impacted  by  the  proposed 
surface  coal  mining  and  reclamation 
operations. 

(b)  If  the  Office  decides  to  approve  the 
application,  it  shall  require  that  the 
applicant  file  the  performance  bond  or 
provide  other  equivalent  guarantee 
before  the  permit  is  issued,  in 
accordance  with  the  provisions  of 
Subparts  910.800  through  910.808. 

(c)  If  the  Office  determines  from  either 
the  schedule  submitted  as  part  of  the 
application  under  30  CFR  910.778-14(c) 
or  910.782-14(c),  or  from  other  available 
information,  that  any  surface  mining 
operation  owned  or  controlled  by  the 
applicant  is  currently  in  violation  of  any 
law,  rule,  or  regulation  of  the  United 
States,  or  of  any  State  law,  rule,  or 
regulation  enacted  pursuant  to  Federal 
law,  rule,  or  regulation  pertaining  to  air 
or  water  environmental  protection,  or  of 
any  provision  of  the  Act,  the  Office  shall 
require  the  applicant,  before  the 
issuance  of  the  permit,  to  either — 

(1)  Submit  to  the  Office  reviewing  the 
application,  proof  which  is  satisfactory 
to  the  Office,  department,  or  agency 
which  has  jurisdiction  over  such 
violation,  that  the  violation — 

(1)  Has  been  corrected, 

(ii)  Is  in  the  process  of  being 
corrected:  or 

(2)  Establish  to  the  Office  that  the 
applicant  has  filed  and  is  presently 
pursuing,  in  good  faith,  a  direct 
administrative  or  judicial  appeal  to 
contest  the  validity  of  that  violation.  If 
the  administrative  or  judicial  hearing 
authority  either  denies  a  stay  applied  for 
in  the  appeal  or  affirms  the  violation, 
then  any  surface  coal  mining  operations 
being  conducted  under  a  pemit  issued 
according  to  this  paragraph  shall  be 
immediately  terminated,  unless  and 
until  the  provisions  of  paragraph  (c)(1) 
of  this  section  are  satisfied. 

(d)  Before  any  final  determination  by 
the  Office  that  the  applicant,  or  the 
operator  specified  in  the  application, 
controls  or  has  controlled  mining 
operations  with  a  demonstrated  pattern 


of  willful  violation  of  the  Act  of  such 
nature,  duration,  and  with  such  resulting 
irreparable  damage  to  the  environment 
that  indicates  an  intent  not  to  comply 
with  the  provisions  of  the  Act,  the 
applicant  or  operator  shall  be  afforded 
an  opportunity  for  an  adjudicatory 
hearing  on  the  determination  as 
provided  for  in  §  910.787-11. 

§  910.786-19  Criteria  for  permit  approval 
or  denial. 

No  permit  or  revision  application  shall 
be  approved,  unless  the  application 
affirmatively  demonstrates  and  the 
Office  finds,  in  writing,  on  the  basis  of 
information  set  forth  in  the  application 
or  from  information  otherwise  available, 
which  is  documented  in  the  approval 
and  made  available  to  the  applicant, 
that — 

(a)  The  permit  application  is  accurate 
and  complete  and  that  all  requirements 
of  this  Part  have  been  complied  with. 

(b)  The  applicant  has  demonstrated 
that  surface  coal  mining  and 
reclamation  operations,  as  required  by 
this  Part,  can  be  feasibly  accomplished 
under  the  operation  and  reclamation 
plan  contained  in  the  application. 

(c)  The  assessment  of  the  probable 
cumulative  impacts  of  all  anticipated 
coal  mining  in  the  general  area  on  the 
hydrologic  balance,  has  been  made  by 
the  Office  and  the  operations  proposed 
under  the  application  have  been 
designed  to  prevent  damage  to  the 
hydrologic  balance  outside  the  proposed 
permit  area. 

(d)  The  proposed  permit  area  is: 

(1)  Not  included  within  an  area 
designated  unsuitable  for  surface  coal 
mining  operations  under  30  CFR  910.764: 
or 

(2)  Not  within  an  area  under  study  for 
designation  as  unsuitable  for  surface 
coal  mining  operations  in  an 
adininistrative  proceeding  begun  under 
30  CFR  910.764,  unless  the  applicant 
demonstrates  that,  before  January  4, 
1977,  he  or  she  has  made  substantial 
legal  and  financial  commitments  in 
relation  to  the  operation  for  which  he  or 
she  is  applying  for  a  permit:  or 

(3)  Not  on  any  lands  subject  to  the 
prohibitions  or  limitations  of  30  CFR 

910.761- 11  (a),  (f),  or  (g):  or 

(4)  Not  within  100  feet  of  the  outside 
right-of-way  line  of  any  public  road, 
except  as  provided  for  in  30  CFR 

910.761- 12(d):  or 

(5)  Not  within  300  feet  from  any 
occupied  dwelling,  except  as  provided 
for  in  30  CFR  910.761-ll(e)  and  910.761- 
12(e). 

(e)  The  proposed  operations  will  not 
adversely  affect  any  publicly-owned 
parks  or  places  included  in  the  National 
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Register  of  Historic  Places,  except  as 
provided  for  in  30  CFR  910.761-ll(c). 

(f)  For  operations  involving  the 
surface  mining  of  coal  where  the  private 
mineral  estate  to  be  mined  has  been 
severed  from  the  private  surface  estate, 
the  applicant  has  submitted  to  the  Office 
the  documentation  required  under  30 
CFR  910.778-15(b)  or  910.782-15(b). 

(g)  The  applicant  has  either — 

(1)  Submitted  the  proof  required  by 
Section  910.786-17(c)(l);  or 

(2)  Made  the  demonstration  required 
by  Section  910.78&-17(c){2). 

(h)  The  applicant  has  submitted  proof 
that  all  reclamation  fees  required  by  30 
CFR  Subchapter  R  have  been  paid. 

(i)  The  applicant  or  the  operator,  if 
other  than  the  applicant,  does  not 
control  and  has  not  controlled  mining 
operations  with  a  demonstrated  pattern 
of  willful  violations  of  the  Act  of  such 
nature,  duration,  and  with  such  resulting 
irreparable  damage  to  the  environment 
as  to  indicate  an  intent  not  to  comply 
with  the  provisions  of  the  Act. 

(j)  Surface  coal  mining  and 
reclamation  operations  to  be  performed 
under  the  permit  will  not  be  inconsistent 
with  other  such  operations  anticipated 
to  be  performed  in  areas  adjacent  to  the 
proposed  permit  area. 

(k)  The  applicant  will  submit  the 
performance  bond  or  other  equivalent 
guarantee  required  under  Subparts 
910.800  through  910.808  prior  to  the 
issuance  of  the  permit. 

(l)  The  applicant  has,  with  respect  to 
prime  farmland,  obtained  either  a 
negative  determination  or  satisfied  the 
requirements  of  30  CFR  910.785-17. 

(m)  The  proposed  postmining  land  use 
of  the  permit  area  has  been  approved  by 
the  Office  in  accordance  with  the 
requirements  of  30  CFR  910.816-133  or 
910.817-133. 

(n)  The  Office  has  made  all  specific 
approvals  required  under  Subparts 
910.815  through  910.828. 

(o)  The  Office  has  found  that  the 
activities  would  not  affect  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitats  as  determined  under  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

§  910.786-21  Criteria  for  permit  approval 
or  denial:  Existing  structures. 

(a)  No  application  for  a  permit  or 
revision  which  proposes  to  use  an 
existing  structure  in  connection  with  or 
to  facilitate  the  proposed  surface  coal 
mining  and  reclamation  operation  shall 
be  approved,  unless  the  applicant 
demonstrates  and  the  Office  finds,  in 
writing,  on  the  basis  of  information  set 
forth  in  the  complete  application  that — 


(1)  If  the  applicant  proposes  to  use  an 
existing  structure  in  accordance  with 
exemption  provided  in  30  CFR  910.701- 
ll(d)(l)(i)- 

(1)  The  structure  meets  the 
performance  standards  of  this  Part;  and 

(ii)  No  significant  harm  to  the 
environment  or  public  health  or  safety 
will  result  from  use  of  the  structure. 

(2] (i]  If  the  applicant  proposes  to  use 
an_existing  structure  in  accordance  with 
the  exemption  provided  in  §  910.701- 
ll(d){l)(ii), 

(A)  The  structure  meets  the 
performance  standards  of  the  30  CFR 
Subchapter  B; 

(B)  No  significant  harm  to  the 
environment  or  public  health  or  safety 
will  result  from  use  of  the  structure:  and 

(C)  The  performance  standards  of  30 
CFR  Subchapter  B  are  at  least  as 
stringent  as  the  performance  standards 
of  this  Part. 

(ii)  If  the  Office  finds  that  the 
structure  meets  the  criteria  of  30  CFR 
910.701-ll(d)(l)(iii)  but  does  not  meet 
the  criterion  of  paragraph  (b](l)(iii)  of 
this  section,  the  Office  shall  require  the 
applicant  to  submit  a  compliance  plan 
for  modification  or  reconstruction  of  the 
structure  and  shall  find  prior  to  the 
issuance  of  the  permit  that — 

(A)  The  modification  or  reconstruction 
of  the  structure  will  bring  the  structure 
into  compliance  with  the  design  and 
performance  standards  of  this  Part  as 
soon  as  possible,  but  not  later  than  six 
months  after  issuance  of  the  permit; 

(B)  The  risk  of  harm  to  the 
environment  or  to  public  health  or 
safety  is  not  significant  during  the 
period  of  modification  or  reconstruction: 
and 

(C)  The  applicant  will  monitor  the 
structure  to  determine  compliance  with 
the  performance  standards  of  this  Part. 

(b)  Should  the  Office  find  that  the 
existing  structure  cannot  be 
reconstructed  without  causing 
significant  harm  to  the  environment  or 
public  health  or  safety,  the  applicant 
will  be  required  to  abandon  the  existing 
structure.  The  structure  shall  not  be 
used  for  or  to  facilitate  surface  coal 
mining  operations  after  the  effective 
date  of  issuance  of  the  permit  under  this 
part.  Abandonment  of  the  structure  shall 
proceed  on  a  schedule  approved  by  the 
Office,  in  compliance  with  30  CFR 
910.816-132  or  910.817-132. 

§  910.786-23  Permit  approval  or  denial 
actions. 

(a)  The  Office  shall  approve,  require 
modification  of,  or  deny  all  applications 
for  permits  under  this  Part  on  the  basis 
of — 

(1)  Complete  applications  for  permits 
and  revisions  or  renewals  thereof; 


(2)  Public  participation  as  provided 
for  in  Subparts  910.770  through  910.795; 

(3)  Compliance  with  any  applicable 
provisions  of  30  CFR  910.785;  and 

(4)  Processing  and  review  of 
applications  as  required  by  this  Subpart. 

(b)  The  Office  shall  take  action  as 
required  under  paragraph  (a)  of  this 
section,  within  the  following  times — 

(1)  Initiation  of  regulatory  program. 
Except  as  provided  for  in  paragraph 
(b)(3)  of  this  section  and  30  CFR  910.771- 
13,  a  complete  application  submitted  to 
the  Office  within  the  time  required  by  30 
CFR  910.771-21(a)(l)  shall  be  processed 
by  the  Office  so  that  an  application  is,  to 
the  extent  possible,  approved  or 
denied — 

(1)  Within  eight  months  after  the 
effective  date  of  this  Part;  and 

(ii)  If  an  informal  conference  has  been 
held  pursuant  to  30  CFR  910.786-14 
within  60  days  from  the  close  of  the 
conference. 

(2)  Subsequent  operation  of 
regulatory  program.  Except  as  provided 
for  in  paragraph  (b)(3)  of  this  section,  a 
complete  application  submitted  to  the 
Office  after  the  time  required  in  30  CFR 
910.771-21(a)(l)  and  in  accordance  with 
30  CFR  910.771-21(b)  shall  be  processed 
by  the  Office,  so  that  an  application  is 
approved  or  denied,  to  the  extent 
possible,  within  the  following  times: 

(i)  If  an  informal  conference  has  been 
held  under  Section  910.786-14  within  60 
days  of  the  close  of  the  conference;  or 

(ii)  If  no  informal  conference  has  been 
held  under  30  CFR  910.786-14  then 
within  3  months,  if  preparation  of  an 
environmental  impact  statement  is  not 
required  for  compliance  with  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  or 
within  12  months  if  preparation  of  an 
environmental  impact  statement  is 
required. 

(3)  Notwithstanding  any  of  the 
foregoing  provisions  of  this  Section,  no 
time  limit  under  the  Act  or  this  Section 
requiring  the  Office  to  act  shall  be 
considered  expired  from  the  time  the 
Office  initiates  a  proceeding  under  30 
CFR  910.786-17(d)  until  the  final 
decision  of  the  hearing  body. 

(c)  If  an  informal  conference  is  held 
under  Section  910.786-14,  the  Office 
shall  give  its  written  findings  to  the 
permit  applicant  and  to  each  person 
who  is  a  party  to  the  conference, 
approving,  modifying  or  denying  the 
application  in  whole,  or  in  part,  and 
stating  the  specific  reasons  therefor  in 
the  decision. 

(d)  If  no  such  informal  conference  has 
been  held,  the  Office  shall  give  its 
written  findings  to  the  permit  applicant, 
approving,  modifying  or  denying  the 
application  in  whole,  or  in  part,  and 
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stating  the  specific  reasons  in  the 
decision. 

(e)  Simultaneously,  the  Office  shall — 

(1)  Give  a  copy  of  its  decision  to; 

(1)  Each  person  and  government 
official  who  filed  a  written  objection  or 
comment  with  respect  to  the  application: 
and 

(ii)  The  Georgia  Department  of 
Natural  Resources. 

(2)  Publish  a  summary  of  its  decision 
in  a  newspaper  or  similar  periodical  of 
general  circulation  in  the  general  area  of 
the  operation. 

(f)  Within  10  days  after  the  granting 
of  a  permit,  including  the  filing  of  the 
performance  bond  or  other  equivalent 
guarantee  which  complies  with  Subparts 
910.800  through  910.808,  the  Office  shall 
notify  the  local  government  ofHcials  in 
the  local  political  subdivision  in  which 
the  area  of  land  to  be  affected  is  located 
that  a  permit  has  been  issued  and  shall 
describe  the  location  of  the  lands  within 
the  permit  area. 

§  910.786-25  Permit  terms. 

(a)  Each  permit  shall  be  issued  for  a 
fixed  term  not  to  exceed  5  years.  A 
longer  fixed  permit  term  may  be 
granted,  if— 

(1)  The  application  is  full  and 
complete  for  the  specified  longer  term; 
and 

(2)  The  applicant  shows  that  a 
specified  longer  term  is  reasonably 
needed  to  allow  the  applicant  to  obtain 
necessary  financing  of  equipment  and 
the  opening  of  the  operation,  and  this 
need  is  conHrmed,  in  writing,  by  the 
applicant’s  proposed  source  for  the 
financing. 

(b}(l]  A  permit  shall  terminate,  if  the 
permittee  has  not  begun  the  surface  coal 
mining  and  reclamation  operation 
covered  by  the  permit  within  3  years  of 
the  issuance  of  the  permit. 

(2)  The  Office  may  grant  reasonable 
extensions  of  time  for  commencement  of 
these  operations,  upon  receipt  of  a 
written  statement  showing  that  such 
extensions  of  time  are  necessary,  if — 

(i)  Litigation  precludes  the 
commencement  or  threatens  substantial 
economic  loss  to  the  permittee,  or 

(ii)  There  are  conditions  beyond  the 
control  and  without  the  fault  or 
negligence  of  the  permittee. 

(3)  With  respect  to  coal  to  be  mined 
for  use  in  a  synthetic  fuel  facility  or 
specified  major  electric  generating 
facility,  the  permittee  shall  be  deemed  to 
have  commenced  surface  mining 
operations  at  the  time  that  the 
construction  of  the  synthetic  fuel  or 
generating  facility  is  initiated. 

(4)  Extensions  of  time  granted  by  the 
Office  under  this  paragraph  shall  be 
specifically  set  forth  in  the  permit  and 


notice  of  the  extension  shall  be  made  to 
the  public. 

(c)  Permits  may  be  suspended, 
revoked,  or  modified  by  the  Office,  in 
accordance  with  30  CFR  910.785-13, 
910.785-15,  910.785-16,  910.785-18, 
910.788-11,  and  Subparts  910.842  through 
910.845. 

§  910.786-27  Conditions  of  permits: 
General  and  right  of  entry. 

Each  permit  shall  ensure  and  contain 
specific  conditions  requiring  that — 

(a)  Except  to  the  extent  that  the  Office 
otherwise  directs  in  the  permit  that 
specific  actions  be  taken,  the  permittee 
shall  conduct  all  surface  coal  mining 
and  reclamation  operations  as  described 
in  the  complete  application;  and 

(b)  The  permittee  shall  allow  the 
authorized  representatives  of  the  Office, 
including,  but  not  limited  to,  inspectors 
and  fee  compliance  officers,  without 
advance  notice  or  a  search  warrant, 
upon  presentation  of  appropriate 
credentials,  and  without  delay,  to — 

(1)  Have  the  rights  of  entry  provided 
for  in  30  CFR  910.840-12  and  910.842-13; 
and 

(2]  Be  accompanied  by  private 
persons  for  the  purpose  of  conducting  an 
inspection  in  accordance  with  30  CFR 
910.842,  when  the  inspection  is  in 
response  to  an  alleged  violation 
reported  to  the  Office  by  a  private 
person. 

(c)  The  permittee  shall  conduct 
surface  coal  mining  and  reclamation 
operations  only  on  those  lands 
specifically  designated  on  the  maps 
submitted  under  30  CFR  910.779,  910.780 
or  910.763,  910.784  and  approved  for  the 
term  of  the  permit  and  which  are  subject 
to  the  performance  bond  or  other 
equivalent  guarantee  in  effect  pursuant 
to  Subparts  910.800  through  910.808. 

§  910.786-29  Conditions  of  permits: 
Environment,  public  health,  and  safety. 

Each  permit  shall  ensure  and  contain 
specific  conditions  requiring  that  the — 

(a)  Permittee  shall  take  all  possible 
steps  to  minimize  any  adverse  impact  to 
the  environment  or  public  health  and 
safety  resulting  from  noncompliance 
with  any  term  or  condition  of  the  permit, 
including,  but  not  limited  to: 

(1)  Any  accelerated  or  additional 
monitoring  necessary  to  determine  the 
nature  and  extent  of  noncompliance  and 
the  results  of  the  noncompliance: 

(2)  Immediate  implementation  of 
measures  necessary  to  comply:  and 

(3)  Warning,  as  soon  as  possible  after 
learning  of  such  noncompliance,  any 
person  whose  health  and  safety  is  in 
imminent  danger  due  to  the 
noncompliance. 


(b)  The  permittee  shall  dispose  of 
solids,  sludge,  filter  backwash,  or 
pollutants  removed  in  the  course  of 
treatment  or  control  of  waters  or 
emissions  to  the  air  in  the  manner 
required  by  Subparts  910.815  through 
910.828  and  which  prevents  violation  of 
any  other  applicable  State  or  Federal 
law. 

(c)  The  permittee  shall  conduct  its 
operations — 

(1)  In  accordance  with  any  measures 
specified  in  the  permit  as  necessary  to 
prevent  significant,  imminent 
environmental  harm  to  the  health  or 
safety  of  the  public;  and 

(2]  Utilizing  any  methods  specified  in 
the  permit  by  the  Office  in  approving 
alternative  methods  of  compliance  with 
the  performance  standards  of  Subparts 
910.815  through  910.828. 

Subpart  910.787— Administrative  and 
Judiciai  Review  of  Decisions  on  Permit 
Appiications 

§  910.787-11  Administrative  review. 

(a)  Within  30  days  after  the  applicant 
or  permittee  is  notified  of  the  final 
decision  of  the  Office  concerning  the 
application  for  a  permit,  revision  or 
renewal  thereof,  permit,  application  for 
transfer,  sale,  or  assignment  of  rights,  or 
concerning  an  application  for  coal 
exploration  under  30  CFR  910.776-14,  the 
applicant,  permittee  or  any  person  with 
an  interest  which  is  or  may  be  adversely 
affected  may  request  a  hearing  by  the 
Office  of  Hearings  and  Appeals, 
Department  of  the  Interior,  on  the 
reasons  for  the  final  decision  in 
accordance  with  this  Section. 

(b)  All  hearings  or  applications  for 
permits,  revisions,  renewals  thereof, 
applications  for  transfer,  sale  or 
assignment  of  rights  granted  under 
permits,  and  applications  for  coal 
exploration  shall  be  of  record  and 
governed  by  5  U.S.C.  Section  554  and  43 
CFR  Part  4. 

§  910.787-12  Judicial  review. 

(a)  Any  applicant  or  any  person  with 
an  interest  which  is  or  may  be  adversely 
affected  and  who  has  participated  in  the 
administrative  proceedings  as  an 
objector  shall  have  the  right  to  appeal  as 
provided  in  paragraph  (b)  of  this  section, 
if — 

(1)  The  applicant  or  person  is 
aggrieved  by  the  decision  of  the  hearing 
authority  in  an  administrative  review 
proceeding  conducted  pursuant  to 

§  910.787-11;  or 

(2)  Either  the  Office  or  the  hearing 
authority  for  administrative  review 
under  §  910.787-11  fails  to  act  within 
time  limits  specified  in  the  Subparts 
910.770  through  910.795. 
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(b)  The  action  of  the  Office  or  hearing 
authority  identified  in  paragraph  (a)  of 
this  section  is  subject  to  judicial  review 
by  the  United  States  District  Court  for 
the  district  in  which  the  coal  exploration 
or  surface  coal  mining  and  reclamation 
operations  is  or  would  be  located,  in  the 
time  and  manner  provided  for  in  Section 
526(a](2)  and  (b)  of  the  Act.  The 
availability  of  such  review  shall  not  be 
considered  to  limit  the  operations  of 
rights  established  in  Section  520  of  the 
Act. 

Subpart  910.788— Permit  Reviews, 
Revisions,  and  Renewais,  and 
Transfer,  Saie,  and  Assignment  of 
Rights  Granted  Under  Permits 

§  910.788-3  Responsibilities. 

The  Office  shall — 

(a)  Ensure  that  permits  are  revised 
prior  to  changes  in  surface  coal  mining 
and  reclamation  operations: 

(b)  Ensure  that  all  permits  are 
regularly  reviewed  to  determine  that 
surface  coal  mining  and  reclamation 
operations  under  these  permits  are 
conducted  in  compliance  with  this  Part; 

(c)  Effectively  review  and  act  on 
applications  to  renew  existing  permits, 
in  a  timely  manner,  to  ensure  that 
surface  coal  mining  and  reclamation 
operations  continue,  if  they  comply  with 
this  part;  and 

(dj  Ensure  that  no  person  conducts 
surface  coal  mining  and  reclamation 
operations,  through  the  transfer,  sale,  or 
assignment  of  rights  granted  under 
permits,  without  the  prior  approval  of 
the  Office. 

§  910.788-5  Definitions. 

As  used  in  §  910.788-17  through 
910.788-19. 

Successor  in  interest  means  any 
person  who  succeeds  to  rights  granted 
under  a  permit,  by  transfer,  assignment, 
or  sale  of  those  rights. 

Transfer,  assignment,  or  sale  of  rights 
means  a  change  in  ownership  or  other 
effective  control  over  the  right  to 
conduct  surface  coal  mining  operations 
under  a  permit  issued  by  the  Office. 

§  910.788-1 1  Review  of  outstanding 
permits. 

(a)  (1)  The  Office  shall  review  each 
permit  issued  and  outstanding  under  this 
part  during  the  term  of  the  permit.  This 
review  shall  occur  not  later  than  the 
middle  of  the  permit  term  and  as 
required  by  30  CFR  910.785-13,  910.785- 
14,  910.785-16,  and  910.785-18. 

(2}  For  permits  of  longer  than  five  year 
terms,  a  review  of  the  permit  shall  be  no 
less  frequent  than  the  permit  midterm  or 
every  five  years,  whichever  is  more 
frequent. 


(b)  After  this  review,  the  Office  may, 
by  order,  require  reasonable  revision  or 
modificaton  of  the  permit  provisions  to 
ensure  compliance  with  this  Part. 

(c)  copies  of  the  decision  of  the  Office 
shall  be  sent  to  the  permittee. 

(d)  Any  order  of  the  Office  requiring 
revision  or  modification  of  permits  shall 
be  based  upon  written  findings  and  shall 
be  subject  to  the  provisions  for 
administrative  and  judicial  review  of  30 
CFR  910.787. 

§  9 1 0.788- 1 2  Permit  revisions. 

(a)  A  revision  to  a  permit  shall  be 
obtained — 

(1)  For  changes  in  the  surface  coal 
mining  or  reclamation  operations 
described  in  the  original  application  and 
approved  under  the  original  permit, 
when  such  changes  constitute  a 
significant  departure  from  the  method  of 
conduct  of  mining  or  reclamation 
operations  contemplated  by  the  original 
permit  such  as  a  change  in  mining 
method,  a  significant  change  in 
hydrologic  balance  outside  of  the  mine 
plan  area,  a  change  in  postmining  land 
use,  or  a  major  structural  change  in 
sedimentation  ponds,  coal  waste  piles, 
coal  processing  waste  disposal  facilities, 
dams,  impoundments  or  embankments, 
the  application  for  permit  revision  shall 
also  include  the  following,  as  applicable: 

(i)  A  description  of  the  type, 
engineering  technique  and  method  of 
any  proposed  changes  in  coal  mining 
methods,  anticipated  change  in  the 
annual  and  total  production  of  coal  by 
tonnage  resulting  b-om  the  proposed 
changed  mining  method,  and  the  major 
equipment  to  be  used  for  the  proposed 
changes  in  coal  mining  methods; 

(ii)  A  description  of  any  major 
structural  changes  proposed  for 
sedimentation  ponds,  dams, 
embankments  or  other  impoundments, 
coal  waste  piles,  and  coal  processing 
waste  disposal  facilities,  together  with  a 
reclamation  plan  for  such  proposed 
changes,  meeting  the  applicable 
requirements  of  §  910.780-25  or 

§  910.784-19. 

(iii)  A  description  meeting  the 
requirements  of  §  910.780-21  or 

§  910.784-17  of  the  measures  to  be  taken 
during  and  after  the  proposed  changes 
in  coal  mining  or  reclamation  operations 
to  ensure  the  protection  of — 

(A)  The  quantity  and  quality  of 
surface  and  ground  water  in  the 
adjacent  areas  from  any  anticipated 
significant  adverse  effects  of  the 
proposed  change,  or  to  provide 
alternative  sources  of  water  in 
accordance  with  §  910.779-17  and 
910.816-54  or  §  910.783-17  and  910.817- 
54,  where  such  protection  of  the  quantity 


of  surface  and  ground  water  in  the 
adjacent  areas  cannot  be  ensured;  and 

(B)  The  right  of  present  users  of 
surface  and  ground  water; 

(iv)  A  description  of  the  proposed 
change  in  post-mining  land-use,  meeting 
the  requirements  of  §  910.780-23  and 
§  910.784-18:  and 

(2)  When  required  by  an  order  issued 
under  30  CFR  §  910.788-11; 

(3]  In  order  to  continue  operation  after 
the  cancellation  or  material  reduction  of 
the  liability  insurance  policy,  capability 
of  self-insmance,  performance  bond,  or 
other  equivalent  guarantee  upon  which 
the  original  permit  was  issued;  or 

(b)  The  application  for  revision  shall 
be  filed  in  accordance  with  the 
following: 

(1)  The  permitee  shall  submit  the 
application  to  the  Ofbce  within  the  time 
provided  for  by  30  CFR  §  910.771- 
21(b)(3); 

(2)  The  scale  or  extent  of  permit 
application  information  requirements 
and  procedures,  including  notice  and 
hearings,  applicable  to  revision  requests 
shall  be  as  provided.  Any  application 
for  a  revision  which  proposes  significant 
alterations  in  the  operations  described 
in  the  materials  submitted  in  the 
application  for  the  original  permij  under 
30  CFR  910.778,  910.779,  910.780,  910.782, 
910.783, 910.784  910.785,  or  in  the 
conditions  of  the  original  permit,  shall, 
at  minimum,  be  subject  to  the 
requirements  of  30  CFR  910.786,  and 
910.787. 

(c)  The  Office  shall  approve  or 
disapprove  the  complete  application  for 
revision,  in  accordance  with  the 
requirements  of  30  CFR  910.786,  within  6 
months,  if  no  environmental  impact 
statement  is  needed  for  compliance  with 
the  National  Environmental  Policy  Act 
of  1969,  as  amended,  and  within  12 
months  if  an  environmental  impact 
statement  is  needed. 

(d)  Any  extensions  to  the  area 
covered  by  a  permit,  except  for 
incidental  boundary  revisions,  shall  be 
made  by  application  for  a  new  permit 
and  shall  not  be  approved  under  this 
subpart. 

§  910.788-13  Permit  renewals:  General 
requirements. 

(a)  Any  valid,  existing  permit  issued 
pursuant  to  this  Part  shall  carry  with  it 
the  right  of  successive  renewal  upon 
expiration  of  the  term  of  the  permit,  in 
accordance  with  §§  910.788-14  through 
910.788-16.  Successive  renewal  shall  be 
available  only  for  those  areas  which 
were  specifically  approved  by  the  Office 
on  the  application  for  the  existing  permit 
as  within  the  boundaries  of  the  permit. 

(b)  Permit  renewal  shall  not  be 
available  for  conducting  surface  coal 
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mining  and  reclamation  operations  on 
lands  beyond  the  boundaries  of  the 
permit  area  approved  under  the  existing 
permit.  Approval  of  permits  to  conduct 
operations  on  these  lands  shall  be 
obtained  in  accordance  with  §  910,788- 
14(b)(2). 

§  9 1 0.788- 1 4  Permit  renewals:  Completed 
applications. 

(a)  Contents.  Complete  applications 
for  renewals  of  a  permit  shall  be  made 
within  the  time  prescribed  by  30  CFR 
910.7771-21(b)(2).  Renewal  applications 
shall  be  in  a  form  and  with  contents 
required  by  the  Office  in  accordance 
with  paragraph  (b)(2)  of  this  section, 
including  at  a  minimum,  the  following: 

(1)  A  statement  of  the  name  and 
address  of  the  permittee,  the  term  of  the 
renewal  requested,  the  permit  number, 
and  a  description  of  any  changes  to  the 
matters  set  forth  in  the  original 
application  for  a  permit  or  prior  permit 
renewal; 

(2)  A  copy  of  the  newspaper  notice 
and  proof  of  publication  of  same  under 
30  CFR  910.786-ll{a):  and 

(3)  Evidence  that  liability  insurance 
policy  or  adequate  self-insurance  under 
30  CFR  910.806-14  will  be  provided  by 
the  applicant  for  the  proposed  period  of 
renewal. 

(b)  Processing  and  review.  (1) 
Complete  applications  for  renewal  shall 
be  subject  to  the  requirements  of  public 
notification  and  participation  contained 
in  30  CFR  910.786-11  and  910.788-14. 

(2)  If  a  complete  application  for 

renewal  of  a  permit  includes  a  proposal 
to  extend  the  mining  and  reclamation 
operation  beyond  the  boundaries 
authorized  in  the  existing  permit,  the 
portion  of  the  complete  application  for 
renewal  of  a  valid  permit  which 
addresses  any  new  land  areas  shall  be 
subject  to  the  full  standards  applicable 
to  new  permit  applications  under  30  CFR 
910.771,  910.778,  910.779,  910.780,  910.782, 
910.783,  910.784,  910.785,  910.786,  910.787, 
and  910.788,  and  Subparts  910.800 
through  910.808.  ' 

(3)  If  the  surface  coal  mining 
reclamation  operations  authorized  under 
the  original  permit  were  not  subject  to 
the  standards  contained  in  Sections 
510(b)(5)  (A)  and  (B)  of  the  Act  and 
Section  910.785-19  of  this  Part,  because 
the  permittee  complied  with  the 
exceptions  to  Section  510(b)(5)  of  the 
Act,  the  portion  of  the  application  for 
renewal  of  the  permit  which  addresses 
any  new  land  areas  previously 
identified  in  the  reclamation  plan 
submitted  pursuant  to  30  CFR  910.780  or 
910.784  for  the  original  permit  shall  not 
be  subject  to  the  standards  contained  in 
Sections  501(b)(5)  (A)  and  (B)  of  the  Act 
and  30  CFR  910.785-19. 
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(4)  Before  finally  acting  to  grant  the 
permit  renewal,  the  Office  shall  require 
any  additional  performance  bond 
needed  by  the  permittee  to  comply  with 
the  requirements  of  §  910.788-16(a)(4)  to 
be  filed  with  the  Office. 

§  910.788-15  Permit  renewals:  Terms. 

Any  permit  renewal  shall  be  for  a 
term  not  to  exceed  the  period  of  the 
original  permit  established  under  30  CFR 
910.786-25. 

§  910.788-16  Permit  renewals:  Approval  or 
denial. 

(a)  The  Office  shall,  upon  the  basis  of 
a  complete  application  for  renewal  and 
completion  of  all  procedures  required 
under  §§  910.788-14  and  910.788-15, 
issue  a  renewal  of  a  permit,  unless  it  is 
established  and  written  findings  by  the 
Office  are  made  that — 

(1)  The  terms  and  conditions  of  the 
existing  permit  are  not  being 
satifactorily  met; 

(2)  The  present  surface  coal  mining 
and  reclamation  operations  are  not  in 
compliance  with  the  environmental 
protection  standards  in  Subparts  910.815 
through  910.828. 

(3)  The  requested  renewal 
substantially  jeopardizes  the  operator’s 
continuing  responsibility  to  comply  with 
this  Part; 

(4)  The  operator  has  not  provided 
evidence  that  any  performance  bond 
required  to  be  in  effect  for  the 
operations  will  continue  in  full  force  and 
effect  for  the  proposed  period  of 
renewal,  as  well  as  any  additional  bond 
the  Office  might  require  pursuant  to 
Subparts  910.800  through  910.808;  or 

(5)  Any  additional  revised  or  updated 
information  required  by  the  Office  has 
not  been  provided  by  the  applicant. 

(b)  In  determining  whether  to  approve 
or  deny  a  renewal,  the  burden  shall  be 
on  the  opponents  of  renewal. 

(c)  The  Office  shall  send  copies  of  its 
decision  to  the  applicant,  any  persons 
who  filed  objections  or  comments  to  the 
renewal,  and  to  any  persons  who  were 
parties  to  any  informal  conference  held 
on  the  permit  renewal. 

(d)  Any  person  having  an  interest 
which  is  or  may  be  adversely  affected 
by  the  decision  of  the  Office  shall  have 
the  right  to  administrative  and  judicial 
review  set  forth  in  30  CFR  910.787. 

§  910.788-17  Transfer,  assignment,  or  sale 
of  permit  rights:  General  requirements. 

No  transfer,  assignment,  or  sale  of  the 
rights  granted  under  any  permit  issued 
pursuant  to  this  Part  shall  be  made 
without  the  prior  written  approval  of  the 
Office,  in  accordance  with  §  §  910.788-17 
through  910.788-19. 
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§  910.788-18  Transfer,  assignment,  or  sate 
of  permit  rights:  Obtaining  approval. 

(a)  Any  person  seeking  to  succeed  by 
transfer,  assignment,  or  sale  to  the  rights 
granted  by  a  permit  issued  under  this 
Part  shall,  prior  to  the  date  of  such 
transfer,  assignment  or  sale — 

(1)  Obtain  the  performance  bond 
coverage  of  the  original  permittee  by 

(1)  Obtaining  transfer  of  the  original 
bond; 

(ii)  Obtaining  a  written  agreement 
with  the  original  permittee  and  all 
subsequent  successors  in  interest  (if 
any)  that  the  bond  posted  by  the  original 
permittee  and  all  successors  shall 
continue  in  force  on  all  areas  affected 
by  the  original  permittee  and  all 
successors,  and  supplementing  such 
previous  bonding  with  such  additional 
bond  as  may  be  required  by  the  Office. 

If  such  an  agreement  is  reached,  the 
Office  may  authorize  for  each  previous 
successor  and  the  original  permittee  the 
release  of  any  remaining  amount  of 
bond  in  excess  of  that  required  by  the 
agreement; 

(iii)  Providing  sufficient  bond  to  cover 
the  original  permit  in  its  entirety  from 
inception  to  completion  of  reclamation 
operations;  or 

(iv)  Such  other  methods  as  would 
provide  that  reclamation  of  all  areas 
affected  by  the  original  permittee  is 
assured  under  bonding  coverage  at  least 
equal  to  that  of  the  original  permittee; 
and 

(2)  Provide  the  Office  with  an 
application  for  approval  of  such 
proposed  transfer,  assignment,  or  sale, 
including — 

(i)  The  name  and  address  of  the 
existing  permittee; 

(ii)  The  name  and  address  of  the 
person  proposing  to  succeed  by  such 
transfer,  assignment,  or  sale  and  the 
name  and  address  of  that  person’s 
resident  agent; 

(iii)  For  surface  mining  activities,  the 
same  information  as  is  required  by  30 
CFR  910.778-13,  910.778-14,  910.778-15, 
910.778-16(c),  910.778-18  and  910.778-19 
for  applications  for  new  permits  for 
those  activities;  or 

(iv)  For  underground  mining  activities, 
the  same  information  as  is  required  by 
30  CFR  910.782-13,  910.782-14,  910.782- 
15,  910.782-16(c),  910.782-18  and 
910.782-19  for  applications  for  new 
permits  for  those  activities. 

(3)  Obtain  the  written  approval  of  the 
Office  for  transfer,  assignment,  or  sale 
of  rights,  according  to  paragraph  (c)  of 
this  section. 

(b)(1)  The  person  applying  for 
approval  of  such  transfer,  assignment  or 
sale  of  rights  granted  by  a  permit  shall 
advertise  the  filing  of  the  application  in 
a  newspaper  of  general  circulation  in 
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the  locality  of  the  operations  involved, 
indicating  the  name  and  address  of  the 
applicant,  the  original  permittee,  the 
number  and  particular  geographic 
location  of  the  permit,  and  the  address 
to  which  written  comments  may  be  sent 
under  this  paragraph. 

(2)  Any  person  whose  interests  are  or 
may  be  adversely  affected,  including, 
but  not  limited  to,  the  head  of  any  local. 
State  or  Federal  government  agency 
may  submit  written  comments  on  the 
application  for  approval  to  the  Office, 
within  6  months. 

(c)  The  Office  may,  upon  the  basis  of 
the  applicant's  compliance  with  the 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section,  grant  written  approval 
for  the  transfer,  sale,  or  assignment  of 
rights  under  a  permit,  if  it  first  finds,  in 
writing,  that — 

(1)  The  person  seeking  approval  will 
conduct  the  operations  covered  by  the 
permit  in  accordance  with  the  criteria 
specified  in  30  CFR  910.785,  910.786-19, 
910.786-21  and  the  requirements  of  this 
Part. 

(2)  The  applicant  has,  in  accordance 
with  30  CFR  910.78S-18(a)(l),  submitted 
a  performance  bond  or  other  guarantee 
as  required  by  Subparts  910.800  through 
910.808  and  at  least  equivalent  to  the 
bond  or  other  guarantee  of  the  original 
permittee;  and 

(3)  The  applicant  will  continue  to 
conduct  the  operations  involved  in  full 
compliance  with  the  terms  and 
conditions  of  the  original  permit,  unless 
and  until  it  has  obtained  a  new  permit  in 
accordance  with  the  Subparts  910.770 
through  910.795  as  required  in  §  910.788- 
19. 

§  9 1 0.788- 1 9  Requirements  for  new 
permits  for  persons  succeeding  to  rights 
granted  under  a  permit. 

(a)  A  successor  in  interest  to  a 
permittee  who  is  able  to  obtain  the  bond 
coverage  of  the  original  permittee  may 
continue  surface  coal  mining  and 
reclamation  operations  according  to  the 
approved  operation  and  reclamation 
plan  and  permit  of  the  original 
permittee. 

(b)  Pursuant  to  §  910.788-18(c)(3),  any 
successor  in  interest  seeking  to  change 
the  conditions  of  mining  or  reclamation 
operations,  or  any  of  the  terms  or 
conditions  of  the  original  permit  shall — 

(1)  Make  application  for  a  new  permit 
under  30  CFR  910.771  through  910.787,  if 
the  change  inyolves  conducting 
operations  outside  the  original  permit 
area;  or 

(2)  Make  application  for  a  revised 
permit  under  Section  910.788-12. 


Subpart  910.795— Small  Operator 
Assistance 

§  910.795  Scope. 

This  subpart  comprises  the  small 
operator  assistance  program  (SOAP 
program]  and  governs  the  procedures  for 
providing  assistance  to  qualified  small 
mine  operators  who  request  assistance 
under  Section  507(c)  of  the  Act,  for — 

(a)  The  determination  of  the  probable 
hydrologic  consequences  of  mining  and 
reclamation,  under  Section  507(b](ll)  of 
the  Act;  and 

(b)  The  statement  of  physical  and 
chemical  analyses  of  test  borings  or  core 
samplings,  under  Section  507(b](15]  of 
the  Act, 

§910.795-2  Objective. 

The  objective  of  this  Subpart  is  to 
meet  the  intent  of  Section  502(c}  of  the 
Act  by — 

(a)  Providing  services  and  other 
necessary  assistance  to  qualified  small 
operators;  and 

(b)  Assuring  that  the  Office  shall  have 
sufficient  information  to  make  a 
reasonable  assessment  of  the  probable 
cumulative  impacts  of  all  anticipated 
mining  upon  the  hydrology  of  the  area 
and  particularly  upon  water  availability. 

§910.795-3  Authority. 

The  Office  shall  provide  financial  and 
other  assistance  under  Section  507(c)  of 
the  Act  to  the  extent  funds  are 
appropriated  by  Congress  specifically 
for  the  SOAP  program. 

§  910.795-4  Responsibilities. 

(a)  The  Office  shall — 

(1)  Review  requests  for  assistance  and 
determine  qualified  operators; 

(2)  Develop  and  maintain  a  list  of 
qualified  laboratories,  and  select  and 
pay  laboratories  for  services  rendered; 

(3)  Conduct  periodic  on-site 
evaluations  of  the  SOAP  program 
activities  with  the  appropriate  small 
operator;  and 

(4)  Participate  in  data  coordination 
activities  with  the  U.S.  Geological 
Survey,  U.S.  Environmental  Protection 
Agency,  and  other  appropriate  agencies 
or  institutions. 

(b)  The  Office  shall  develop  oversight 
policies  and  procedures  to  implement 
the  SOAP  program.  These  shall  include 
policies  and  procedures  for— 

(1)  Data  acquisition,  analysis  and 
interpretation; 

(2)  Interstate  coordination  and 
exchange  of  data; 

(3)  Model  contract  stipulations; 

(4)  National  qualification  of  labs. 

(c)  The  Office  shall  insure  that 
applicable  equal  opportunity  in 
employment  provisions  are  included 


within  any  contract  or  other 
procurement  documents. 

§910.795-5  Definitions. 

As  used  in  this  subpart — 

Monitoring  means  the  collection  of 
environmental  data  by  either  continuous 
or  periodic  sampling  methods. 

Probable  cumulative  impacts  means 
the  expected  total  qualitative,  and 
quantitative,  direct  and  indirect  effects 
of  mining  and  reclamation  activities  on 
the  hydrologic  regime. 

Probable  hydrologic  consequence 
means  the  projected  result  of  proposed 
surface  coal  mining  and  reclamation 
operations  which  may  reasonably  be 
expected  to  change  the  quantity  or 
quality  of  the  surface  and  ground  water, 
the  surface  or  ground  water  flow,  timing 
and  pattern;  the  stream  channel 
conditions;  and  the  aquatic  habitat  in 
the  permit  and  adjacent  area. 

§  910.795-5-1 1  Small  operator  assistance 
program  Initiation  procedures. 

The  Office  shall  initiate  the  program 
by- 

fa)  Making  announcements  in 
periodicals  and  the  news  media: 

(b)  Contacting  operators  and 
laboratories; 

(c)  Making  applications  and  other 
information  for  assistance  and 
qualification  available  to  operators  and 
laboratories;  and 

(d)  Providing  seminars,  workshops 
and  other  assistance  to  operators  and 
laboratories. 

§  910.795-12  Program  services. 

To  the  extent  possible  with  available 
funds,  the  Office  shall  for  qualified 
small  operators  who  request 
assistance — 

(a)  Select  and  pay  a  qualified 
laboratory  to — 

(1)  Determine  for  the  operator  the 
probable  hydrologic  consequences  of 
the  mining  and  reclamation  operations 
in  the  permit  and  adjacent  area  in 
accordance  with  §  910.795-16. 

(2)  Prepare  a  statement  of  the  results 
of  test  borings  or  core  samplings  for  the 
proposed  permit  area  in  accordance 
with  910.795-16. 

(b)  Collect  and  provide  general 
hydrologic  information  on  the  general 
area  within  which  the  anticipated 
mining  will  occur.  The  information 
provided  shall  be  limited  to  that 
required  to  relate  the  hydrology  of  the 
general  area  to  the  hydrology  of  the 
proposed  permit  area. 

§  910.795-13  Eligibility  for  assistance. 

An  applicant  is  eligible  for  assistance 
if  the  applicant — 

(a)  Intends  to  apply  for  a  permit 
pursuant  to  the  Act;  and 
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(b)  Establishes  that  the  probable  total 
actual  and  attributed  production  of  the 
applicant  for  each  year  of  the  perniit 
will  not  exceed  100,000  tons.  Production 
from  the  following  operations  shall  be 
attributed  to  the  applicant — 

(1)  All  coal  produced  by  operations 
beneficially  owned  entirely  by  the 
applicant  or  controlled,  by  reason  of 
ownership,  direction  of  the  management 
or  any  other  manner  whatsoever,  by  the . 
applicant, 

(2)  The  pro  rata  share,  based  upon 
percentage  of  beneficial  ownership,  of 
coal  produced  by  operations  in  which 
the  applicant  owns  more  than  a  5 
percent  interest. 

(3)  All  coal  produced  by  persons  who 
own  more  than  5  percent  of  the 
applicant  or  who  directly  or  indirectly 
control  the  applicant  by  reason  of  stock 
ownership,  direction  of  the  management 
or  in  any  other  manner  whatsoever. 

(4)  The  pro  rata  share  of  coal 
produced  by  operations  owned  or 
controlled  by  the  person  who  owns  or 
controls  the  applicant. 

§  9 1 0.795-1 4  Filing  for  assistance. 

Each  applicant  shall  submit  the 
following  information  to  the  Office  on 
an  application  form  provided  by  the 
Office  at  any  time  after  initiation  of  the 
small  operator  assistance  program 
within  the  state  in  which  mining  is 
proposed — 

(a)  A  statement  of  intent  to  file  a 
permit  application; 

(b)  The  names  and  addresses  of — 

(1)  The  potential  permit  applicant; 

(2)  The  potential  operator  if  different 
from  the  applicant. 

(c)  A  schedule  of  the  estimated  total 
production  of  coal  from  the  proposed 
permit  area  and  all  other  locations  from 
which  production  is  attributed  to  the 
applicant  under  §  910.795-13.  The 
schedule  shall  include  for  each 
location — 

(1)  The  name  under  gihich  coal  is  or 
will  be  mined; 

(2)  The  permit  number  and  Mine 
Safety  and  Health  Administration 
identification  number, 

(3)  The  actual  coal  production  for  the 
year  preceding  the  application  for 
assistance  and  that  portion  of  the 
production  attributed  to  the  applicant; 
and 

(4)  The  estimated  coal  production  for 
each  year  of  the  proposed  permit  and 
that  portion  attributed  to  the  applicant. 

(d)  A  description  of — 

(1)  The  method  of  surface  coal  mining 
operation  proposed; 

(2)  The  anticipated  starting  and 
termination  dates  of  mining  operations; 

(3)  The  number  of  acres  of  land  to  be 
affected  by  the  proposed  mining;  and 


(4)  A  general  statement  on  the 
probable  depth  and  thickness  of  the  coal 
resource. 

(e)  A  U.S.  Geological  Survey 
topographic  map  of  1:24,000  scale  or 
larger  or  other  topographic  map  of 
equivalent  detail  which  clearly  shows — 

(1)  The  area  of  land  to  be  affected  and 
the  natural  drainage  above  and  below 
the  affected  areas; 

(2)  The  names  of  property  owners, 
within  the  area  to  be  affected  and  of 
adjacent  lands; 

(3)  The  location  of  existing  structures 
and  developed  water  sources  within  the 
area  to  be  affected  and  on  adjacent 
lands; 

(4)  The  location  of  existing  and 
proposed  test  boring  or  core  sampling; 
and 

(5)  The  location  and  extent  of  known 
working  of  any  underground  mines. 

(f)  A  map  of  the  permit  area  at  a  scale 
of  1:6,000  or  larger. 

(g)  Copies  of  documents  which  show 
that — 

(1)  The  applicant  has  a  legal  right  to 
enter  and  commence  mining  within  the 
permit  area;  and 

(2)  A  legal  right  of  entry  has  been 
obtained  for  the  Office  and  laboratory 
personnel  to  inspect  the  lands  to  be 
mined  and  adjacent  lands  which  may  be 
affected  to  collect  environmental  data  or 
install  necessary  instruments. 

§  910.795-15  Application  approval  and 
notice. 

(a)  If  the  OfHce  finds  the  applicant 
eligible,  and  does  not  have  information 
readily  available  which  would  preclude 
issuance  of  a  permit  to  tha  applicant  for 
mining  in  the  area  proposed,  it  shall — 

(1)  Determine  the  minimum  data 
requirements  necessary  to  meet  the 
provision  of  §  910.795-16. 

(2)  Select  the  services  of  one  or  more 
qualified  laboratories  to  perform  the 
required  work.  A  copy  of  the  contract  or 
other  appropriate  work  order  and  the 
final  approved  report  shall  be  provided 
to  the  applicant. 

(b)  The  OfHce  shall  inform  the 
applicant  in  writing  if  the  application  is 
denied  and  shall  state  the  reasons  for 
denial. 

(c)  The  granting  of  assistance  under 
this  subpart  shall  not  be  factor  in 
decisions  by  the  Office  on  a  subsequent 
permit  application. 

§  910.795-16  Data  requirements. 

(a)  General.  This  Section  describes 
the  minimum  requirements  for  the 
collection  of  data  to  meet  the  objective 
of  the  program.  The  Office  shall 
determine  the  data  collection 
requirements  for  each  applicant  or 
grroup  of  applicants.  Data  collection  and 


analysis  may  proceed  concurrently  with 
the  development  of  operation  and 
reclamation  plans  by  the  operator.  The 
data  requirements  shall  be  based  on — 

(1)  The  extent  of  currently  available 
hydrologic  and  core  analysis  data  for 
the  applicable  area  provided  by  the 
Office;  and 

(2)  The  data  collection  and  analysis 
guidelines  developed  and  provided  by 
the  Office. 

(b)  Specific  Provisions — (1)  A 
determination  of  the  probable 
hydrologic  consequences  of  the  mining 
and  reclamation  operations  in  the  permit 
and  adjacent  area  shall  be  made  by  a 
qualified  laboratory.  The  data  for  this 
determination  shall  include — 

(1)  The  existing.and  projected  surface 
and  ground  water  seasonal  flow  regime, 
including  water  level  and  water  table 
evaluations.  The  Office  shall  specify 
duration  and  return  frequencies  to  be 
used  in  the  determination. 

(ii)  The  existing  and  projected 
seasonal  quality  of  the  surface  and  g 
round  water  regime.  This  shall  include 
measurements  and  estimates  of 
dissolved  and  suspended  solids,  pH, 
iron,  manganese,  surface  and  channel 
erosion  and  other  water  quality 
parameters  specified  by  the  Office. 

(2)  A  statement  of  the  results  of  test 
borings  or  core  samplings  from  the 
proposed  permit  area,  including — 

(i)  Logs  from  any  drill  holes  including 
identiHcation  of  each  stratum  and  water 
level  penetrated; 

(ii)  The  coal  seam  thickness  and  its 
chemical  analysis  including  sulfur 
content; 

(iii)  The  chemical  analysis  of 
potentially  acid  or  toxic  forming 
sections  of  the  overburden,  and  the 
chemical  analysis  of  the  stratum  lying 
immediately  underneath  the  coal  to  be 
mined. 

(c)  Exemptions.  The  statement  under 
paragraph  (b](2]  of  this  section  may  be 
waived  by  the  Office  by  a  written 
determination  that  such  requirements 
are  unnecessary  with  respect  to  the 
specific  permit  application. 

(d)  Data  Availability.  Data  collected 
under  the  SOAP  program  shall  be  made 
available  to  all  interested  persons, 
except  information  related  to  the 
chemical  and  physical  properties  of 
coal.  Information  regarding  the  mineral 
or  elemental  content  of  the  coal  which  is 
potentially  toxic  in  the  environment 
shall  be  made  available. 

§  910.795-17  Qualified  laboratories. 

(a)  General.  (1)  As  used  in  this 
section,  qualified  laboratory  means  a 
designated  public  agency,  private 
consulting  firm,  institution,  or  analytical 
laboratory  which  can  provide  the 


Federal  Register  /  Vol.  45,  No.  180  /  Monday,  September  15,  1980  /  Proposed  Rules 


61177 


required  determination  or  statement 
under  the  SOAP  program. 

(2)  The  Office  shall  establish  and 
periodically  publish  in  the  Federal 
Register  a  list  of  qualified  laboratories 
which  may  be  used  under  the 
procedures  of  this  section. 

(3]  Persons  who  desire  to  be  included 
in  the  list  of  qualified  laboratories 
established  by  the  Office  shall  apply  to 
the  Office  and  provide  such  information 
as  is  necessary  to  establish  the 
qualifications  required  by  paragraph  (b) 
of  this  section. 

(b)  Basic  qualifications.  (1)  To  qualify, 
the  laboratory  shall  demonstrate  in  an 
application  form  provided  by  the  Office 
and  by  an  on-site  inspection  of  its 
personnel  and  facilities  that  it. — 

(1)  Is  staffed  with  experienced, 
professional  personnel  in  the  fields  of 
hydrology,  mining  engineering,  aquatic 
biology,  geology  or  chemistry  applicable 
to  the  work  to  be  performed. 

(ii)  Is  capable  of  collecting  necessary 
field  data  and  samples. 

(iii)  Has  adequate  space  for  material 
preparation,  cleaning  and  sterilizing 
necessary  equipment,  stationary 
equipment,  storage,  and  space  to 
accommodate  periods  of  peak  work 
loads. 

(iv)  Meets  the  requirements  of  the 
Occupational  Safety  and  Health  Act. 

(v)  Has  the  financial  capability  and 
business  organization  necessary  to 
perform  the  work  required. 

(vi)  Has  analytical,  monitoring  and 
measuring  equipment  capable  of 
meeting  the  applicable  standards  and 
methods  contained  in. — 

(A)  Standard  Methods  for  the 
Examination  of  Water  and  Waste 
Water,  14th  Edition,  1975.  This 
publication  is  available  from  the 
American  Public  Health  Association, 
1015  18th  Street,  NW.,  Washington,  D.C. 
20036. 

(B)  Methods  for  Chemical  Analysis  of 
Water  and  Wastes,  1974.  This 
publication  is  available  from  the  Office 
of  Technology  Transfer,  U.S. 
Environmental  Protection  Agency, 
Industrial  Environmental  Research 
Laboratory,  Cincinnati,  Ohio  45268. 
These  standards  are  hereby 
incorporated  by  reference. 

(vii)  Has  the  capability  of  making 
hydrologic  field  measurements  and 
analytical  laboratory  determinations  by 
acceptable  hydrologic,  engineering  or 
analytical  methods,  or  by  those 
appropriate  methods  or  guidelines  for 
data  acquisition  recommended  by  the 
Office  or  other  Federal  agencies. 

(2)  The  qualified  laboratory  shall  be 
capable  of  performing  either  the 
determination  or  statement  under 

§§  910.795-16  {b)(l)  or  {b){2). 


Subcontractors  may  be  used  to  provide 
the  services  required  provided  their  use 
is  defined  in  the  application  for 
qualification  and  approved  by  the 
Office. 

§  910.795-18  Assistance  funding. 

(a)  Use  of  Funds.  Funds  authorized  for 
this  SOAP  program  shall  not  be  used  to 
cover  the  costs  of  test  boring  or  core 
sampling. 

(b)  Allocation  of  Funds.  The  Office 
shall  to  the  extent  practicable  establish 
a  formula  for  allocating  funds  to  service 
eligible  small  operators  if  available 
funds  are  less  than  those  required  to 
provide  the  services  pursuant  to  this 
subpart.  This  formula  shall  include  such 
factors  as  the  applicant’s. — 

(1)  Anticipated  date  of  filing  a  permit 
application; 

(2)  Anticipated  date  for  commencing 
mining;  and 

(3)  Performance  history. 

§  9 1 0.795- 1 9  Applicant  liability. 

(a)  The  applicant  shall  reimburse  the 
Office  for  the  cost  of  the  laboratory 
services  performed  pursuant  to  this 
subpart  if  the  applicant: — 

(1)  Submits  false  information; 

(2)  Fails  to  submit  a  permit 
application  within  1  year  from  the  date 
of  receipt  of  the  approved  laboratory 
report; 

(3)  Fails  to  mine  after  obtaining  a 
permit;  or 

(4)  If  the  Office  finds  that  the 
applicant’s  actual  and  attributed  annual 
production  of  coal  exceeds  100,000  tons 
during  any  year  of  mining  under  the 
permit  for  which  the  assistance  is 
provided. 

(b)  The  Office  may  waive  the 
reimbursement  obligation  if  it  finds  that 
the  applicant  at  all  times  acted  in  good 
faith.  "The  incorporations  by  reference  in 
this  Subpart  were  approved  by  the 
Director,  Office  of  the  Federal  Register 
on  November  11, 1977  and  are  on  file  in 
the  Federal  Register  information  center. 

Bond  and  Insurance  Requirements 

Subpart  910.800— General 
Requirements  for  Bonding  of  Surface 
Coal  Mining  and  Reclamation 
Operations 

§  910.800-5  Definitions. 

Surety  bond  means  an  indemnity 
agreement  in  a  sum  certain  payable  to 
the  Office  executed  by  the  permittee 
which  is  supported  by  the  performance 
guarantee  of  a  corporation  licensed  to 
do  business  as  a  surety  in  the  State 
where  the  surface  or  underground  coal 
mining  operation  subject  to  the 
indemnity  agreement  is  located. 


Collateral  bond  means  an  indemnity 
agreement  in  sum  certain  deposited  with 
the  Office  or  executed  by  the  permittee 
and  supported  by  one  or  more  of  the 
following — 

(a)  The  deposit  of  cash  in  one  or  more 
federally  insured  accounts,  payable  only 
to  the  Office  upon  demand; 

(b)  Negotiable  bonds  of  the  United 
States,  a  State,  or  a  municipality, 
endorsed  to  the  order  of,  and  in  the 
possession  of,  the  Office; 

(c)  Negotiable  certificates  of  deposit, 
payable  only  to  the  Office  and  in  its 
possession; 

(d)  An  irrevocable  letter  of  credit  of 
any  bank  organized  or  authorized  to 
transact  business  in  the  United  States, 
payable  only  upon  presentation  by  the 
Office; 

(e)  A  perfected,  first-lien  security 
interest  in  real  or  personal  property,  in 
favor  of  the  Office; 

(f)  Investment-grade  rated  securities, 
having  the  highest  rating  issued  by  a 
nationally  recognized  securities  rating 
service,  endorsed  to  the  order  of,  and  in 
the  possession  of,  the  Office,  excluding 
all  issues  of  the  type  traded  on  a 
commodity  exchange  such  as  contracts 
for  future  delivery  of  goods. 

Self-bond  means  an  indemnity 
agreement  in  a  sum  certain  payable  to 
the  Office  executed  by  the  permittee 
and  by  each  individual  and  business 
organization  capable  of  influencing  or 
controlling  the  investment  or  financial 
practices  of  the  permittee  by  virtue  of 
his  authority  as  an  officer  or  ownership 
of  all  or  a  significant  part  of  the 
permittee,  and  supported  by  agreements 
granting  the  Office  a  security  interest  in 
real  or  personal  property  pledged  to 
secure  performance  by  the  permittee. 

Common-size  comparative  balance 
sheet  means  item  amoimts  from  a 
number  of  the  permittee’s  or  applicant’s 
successive  yearly  balance  sheets 
arranged  side  by  side  in  a  single 
statement  followed  by  common-size 
percentages  whereby:  (a)  The  asset  total 
is  assigned  a  value  of  100  percent;  (b) 
the  total  of  liabilities  and  owner  equity 
is  also  assigned  a  value  of  100  percent; 
and  (c)  each  individual  asset,  liability, 
and  owner  equity  item  is  shown  as  a 
fraction  of  one  of  the  100  percent  totals. 

Common-size  comparative  income 
statement  means  an  operator’s  income 
statement  amounts  for  a  number  of 
successive  yearly  periods  arranged  side 
by  side  in  a  single  statement  followed 
by  common-size  percentages  whereby 
net  sales  are  assigned  a  100  percent 
value,  and  then  each  statement  item  is 
shown  as  a  percentage  of  net  sales. 

Retained  earnings  means 
stockholder’s  equity  that  has  arisen  from 
retained  assets  from  earnings  in  the 
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business.  This  shall  include  only 
earnings  from  normal  operations  and 
not  gains  from  such  transactions  as  the 
sale  of  plant  assets  or  investments. 

Working  capital  means  the  excess  of 
the  operator’s  current  assets  over  its 
current  liabilities. 

Current  assets  means  cash  and  assets 
that  are  reasonably  expected  to  be 
realized  in  cash  or  sold  or  consumed 
within  one  year. 

Current  liabilities  means  debts  or 
other  obligations  that  must  be  paid  or 
liquidated  within  a  short  period  of  time, 
usually  a  year.  This  shall  also  include 
dividends  payable  on  preferred  stock 
within  one  year. 

Current  ratio  means  the  relation  of 
current  assets  to  current  liabilities. 

Acid-test  ratio  means  the  relation  of 
quick  assets  to  current  liabilities. 

Quick  assets  means  cash  and  current 
assets  that  can  be  quickly  turned  into 
cash. 

Cash  means  (a]  all  cash  items  except 
cash  (1)  restricted  by  an  agreement,  or 
(2)  described  as  earmarked  for  a 
particular  purpose:  and  (b)  short-term 
investments  such  as  stocks,  bonds, 
notes,  and  certificates  of  deposit,  where 
the  intent  and  ability  to  sell  them  in  the 
near  future  is  established  by  the 
operator. 

Liquidity  ratio  means  the  relation  of 
cash  to  current  liabilities. 

Asset  ratio  means  the  relation  of  total 
assets  to  total  liabilities. 

Return  on  investment  means  the 
relation  of  net  profit  for  the  last  yearly 
period  to  ending  net  worth. 

Net  worth  means  preferred  and 
common  stock,  all  surplus  accounts,  and 
retained  earnings. 

Net  profit  means  the  bottom  line  of 
the  income  statement  after  taxes, 
including  taxes  based  on  income, 
adjustments,  all  extraordinary  income 
and  expense,  but  before  preferred  and 
common  stock  dividends. 

Capital  assets  means  those  assets 
such  as  land,  buildings  and  equipment 
held  for  use  in  the  production  or  sale  of 
other  assets  or  services. 

§  910.800-1 1  Requirement  to  file  a  bond. 

(a)  After  an  application  for  a  new, 
revised  or  renewed  permit  to  conduct 
surface  coal  mining  and  reclamation 
operations  has  been  approved  under 
Subparts  910.770  through  910.795,  but 
before  such  permit  is  issued,  the 
applicant  shall  file  with  the  Office  a 
performance  bond  payable  to  the  Office. 
The  performance  bond  will  be 
conditioned  upon  the  faithful 
performance  of  all  the  requirements  of 
the  provisions  of  the  reclamation  plan 
and  permit.  The  amount,  duration,  form, 
conditions  and  terms  of  the  performance 


bond  shall  conform  to  30  CFR  Subparts 
910.805  and  910.806. 

(b)  An  operator  shall  not  disturb 
surface  acreage  or  extend  any 
underground  shafts,  tunnels  or 
operations  prior  to  receipt  of  approval 
from  the  Office  of  a  performance  bond 
covering  the  surface  acreage  to  be 
affected. 

(1)  Liability  on  the  performance  bond 
shall  cover  all  surface  coal  mining  and 
reclamation  operations  to  be  conducted 
within  the  permit  area  during  the  life  of 
the  mine.  After  the  amoimt  of  the  bond 
has  been  determined  for  the  permit  area 
in  accordance  with  30  CFR  Subpart 
910.805,  the  permittee  or  applicant  may 
either  file — 

(1)  The  entire  performance  bond 
required  during  the  term  of  the  permit; 
or 

(ii)  A  cumulative  bond  schedule  listing 
the  areas  covered  by  the  bond  and  the 
sequence  for  release  of  acreage  as  it 
progresses  through  varying  reclamation 
phases  and  for  the  addition  of  other 
acreage  as  it  is  affected.  The  amount  of 
bond  required  to  obtain  a  permit  shall 
include  the  full  reclamation  cost  of  the 
initial  area  being  affected;  or 

(iii)  An  incremental  bond  schedule 
and  the  new  performance  bond  required 
for  the  first  increment  in  the  schedule. 

(2)  When  the  operator  elects  to 
“increment”  the  amount  of  the 
performance  bond  during  the  term  of  the 
permit,  he  shall  identify  the  initial  and 
successive  incremental  areas  for 
bonding  on  the  permit  application  map 
submitted  for  approval  as  provided  in  30 
CFR  910.780-14,  and  shall  specify  the 
proportion  of  the  total  bond  amount 
required  for  the  term  of  the  permit  which 
will  be  filed  prior  to  commencing 
operations  on  each  incremental  area. 
The  scheduled  amount  of  each 
performance  bond  increment  shall  be 
filed  in  the  sequence  approved  in  the 
permit,  and  shall  be  filed  with  the  Office 
at  least  30  days  prior  to  the 
commencement  of  surface  coal  mining 
and  reclamation  operations  in  the  next 
incremental  area. 

(c)  The  amount,  duration,  form, 
conditions  and  terms  of  the  performance 
bond  shall  conform  to  30  CFR  Subparts 
910.805  and  910.806. 

§910.800-12  Requirement  to  file  a 
certificate  of  liability  insurance. 

Each  applicant  for  a  permit  shall 
submit  to  the  Office,  as  part  of  the 
permit  application — 

(a)  A  certificate  issued  by  an 
insurance  company  authorized  to  do 
business  in  the  United  States.  The 
amount,  duration,  form,  conditions  and 
terms  of  this  insurance  shall  conform  to 
30  CFR  910.806-14;  or 


(b)  Evidence  that  it  satisHes 
apt)licable  State  or  Federal  self- 
insurance  requirements  and  that  self- 
insurance  for  liability  is  otherwise 
consistent  with  30  CFR  910.806-14. 

§  910.800-13  Responsibilities. 

(a)  The  Office  shall  prescribe  and 
furnish  forms  for  filing  performance 
bonds. 

(b)  The  Office  shall  prescribe  terms 
and  conditions  for  performance  bonds 
and  insurance  by  regulations  which 
meet,  at  a  minimum,  the  requirements  of 
Subparts  910.805  and  910.806. 

(c)  The  Office  shall  determine  the 
amount  of  the  performance  bond 
required  for  the  permit  area,  including 
adjustments  to  the  initial  amount  from 
time-to-time  as  land  acreages  in  the 
permit  area  are  revised,  or  when  other 
relevant  conditions  change  according  to 
the  minimum  requirements  of  §  910.805- 
11(a). 

(d)  The  Office  may  not  accept  a  self¬ 
bond  in  lieu  of  a  surety  or  collateral 
bond,  unless  the  permittee  meets  the 
requirements  of  §  910.806-14  and  any 
evaluation  criteria  established  by  the 
Office. 

(e)  The  Office  shall  release  the 
permittee  from  his  bond  and  insurance 
requirements  consistent  with  30  CFR 
Subpart  910.807. 

(f)  The  Office  shall  cause  all  or  part  of 
a  bond  to  be  forfeited  consistent  with  30 
CFR  Subpart  910.808. 

Subpart  910.801— Bonding 
Requirements  for  Underground  Coal 
Mines,  Coal-Processing  Plants, 
Associated  Structures,  and  Other 
Coal-Related  Long-Term  Facilities  and 
Structures 

§910.801-1  Scope. 

This  Subpart  establishes  bonding 
procedures  applicable  to  long-term 
facilities,  such  as  underground  mines, 
coal-processing  plants,  refuse  areas,  .and 
other  long-term  facilities  and  structures 
associated  with  surface  and 
underground  coal  mining.  Such  permits 
may  have  several  renewal  terms,  or  may 
have  a  single  permit  term  in  excess  of  5 
years,  so  long  as  the  surface  area 
affected  during  the  life  of  the  facility 
remains  basically  unchanged. 

§  910.801-4  Responsibilities. 

The  Office  shall  ensure  that  bond 
coverage  is  provided  for  long-term 
surface  facilities  and  surface  areas  of 
underground  mines  subject  to  the 
requirements  of  this  part.  Specific 
reclamation  techniques  required  for 
underground  mines  and  long-term 
facilities,  such  as  the  removal  of 
deposits  of  coal  mines,  sealing  of  shafts 
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and  portals,  and  removal  of  structures, 
shall  be  considered  in  determining  the 
amount  of  bond  to  complete  the 
reclamation  and  as  determined  in  the 
associated  cost  estimates. 

§910.801-11  Applicability. 

(a)  Operations  subject  to  provisions  of 
this  Subpart  are — 

(1)  Portions  of  underground  coal 
mines  which  will  continuously  disturb 
the  surface  for  a  period  in  excess  of  5 
years  and  surface  construction  activities 
included  under  subsidence-control 
measures  and  mine-drainage  treatment 
in  30  CFR  910.801-16; 

(2)  Coal-processing  plants  to  be 
operated  for  more  than  5  years  from  the 
date  a  permit  is  first  issued  under  this 
part: 

(3)  Coal-refuse  areas  to  be  operated 
for  more  than  5  years; 

(4)  Coal-loading  facilities  to  be 
operated  for  more  than  5  years  from  the 
date  a  permit  is  first  issued  for  it  under 
this  part;  and 

(5)  Long-term  coal-related  facilities  to 
be  permitted  for  operation  longer  than  5 
years  in  accordance  with  30  CFR 
910.785-21. 

(b)  Operations  listed  in  paragraph  (a) 
of  this  section,  conducted  within  a 
permit  area  for  a  mine  which  includes 
areas  or  facilities  not  subject  to  this 
subpart,  may  be  bonded  as  a  separate 
increment  of  the  surface  mine  permit 
area.  If  bonded  separately,  provisions  of 
this  Subpart  shall  apply  to  that 
increment.  If  bonded  as  part  of  the 
permit  area  which  includes  areas  or 
facilities  not  subject  to  this  subpart, 
bond  liability  shall  continue  in 
accordance  with  30  CFR  910.805-13. 

§  910.801-12  Amount  of  bond  required. 

(a)  The  Office  shall  determine  the 
bond  amount  necessary  to  complete 
reclamation  of  the  area  in  accordance 
with  30  CFR  910.805-11. 

(b)  The  area  considered  in  the 
reclamation  plan  shall  include  the  entire 
area  disturbed. 

(c)  The  amount  of  bond  necessary  to 
obtain  a  permit  is  the  entire 
performance  bond  required  during  the 
term  of  the  permit. 

§  910.801-13  Period  of  liability. 

(a)  The  period  of  liability  for  every 
bond  covering  a  long-term  operation 
shall  commence  with  issuance  of  a 
permit  and  extend  until  all  reclamation, 
restoration,  and  abatement  work  under 
provisions  of  the  permit  have  been 
completed,  and  the  bond  released  in 
accordance  with  Subpart  910.807  or 
replaced  in  accordance  with  paragraph 
(b)  of  this  section. 


(b)  To  achieve  the  liability 
requirements  for  long-term  operations, 
continuous  bond  coverage  shall  be 
provided.  Bond  coverage  shall 
commence  with  issuance  of  a  permit, 
cover  the  initial  term  of  the  bond,  and  be 
conditioned  to  extend,  replace,  or  pay 
the  full  amount  of  the  bond  120  days 
prior  to  the  expiration  of  any  bond  term, 
which  in  no  case  shall  be  less  than  5 
years.  Failure  to  extend  or  replace  bond 
coverage  not  less  than  120  days  prior  to 
expiration  shall  subject  the  bond  to 
conditions  of  forfeiture  under  Subpart 
910.808. 

§  910.801-14  Form  of  bond. 

Performance  bonding  may  be 
authorized  by  the  Office  in  accordance 
with  the  methods  listed  in  30  CFR 

910.806-11.  An  escrow  account  may  be 
established  on  the  basis  of  a  coal- 
production  rate,  periodic-deposit 
schedule,  or  other  similar  schedule,  so 
that  replacement  of  surety  bond  with 
collateral  bond  in  whole  or  in  part  may 
be  authorized  in  accordance  with  30 
CFR  910.8906-13.  Upon  development  of 
full  bond  coverage  under  an  escrow 
account,  any  surety  bond  or  indemnity 
agreement  may  be  released.  All  bonding 
methods  shall  comply  with  the 
provisions  and  conditions  set  forth  in 
this  Subpart. 

§  91 0.801-1 5  Applicability  of  other 
sections. 

Except  to  the  extent  that  other 
provisions  of  Subparts  910.800  through 
910.808  conflict  with  this  subpart,  all 
other  portions  of  Subparts  910.800 
through  910.808  shall  apply  to  bonding 
requirements  for  underground  coal 
mining  operations  and  long-term  coal- 
related  facilities  subject  to  this  Subpart. 

§  910.801-16  Subsidence  and  mine 
drainage. 

(a)  30  CFR  910.784-20  and  910.817-121 
through  910.817-126  shall  apply  to  the 
protection  of  surface-owner  property 
rights  against  potential  damage  caused 
by  unplanned  subsidence.  All  measures 
undertaken  to  conform  with  30  CFR 
910.784-20(b)  in  the  prevention  of 
damage  to  surface  facilities  through 
planned  subsidence  shall  be  subject  to 
performance  bond  coverage,  and  the 
estimated  cost  of  such  measures  shall  be 
included  under  30  CFR  910.805-11.  In 
addition,  the  bond  liability  shall  extend 
to  performance  of  the  construction,  site 
preparation,  and  relocations  approved 
by  the  Office  under  30  CFR  910.784- 
20(a).  Release  of  bond  coverage  for 
construction  of  control  measures  to 
prevent  subsidence  shall  be  authorized 
only  after  final  inspection,  acceptance, 
and  approval  of  the  Office,  and  shall  not 


be  subject  to  the  liability  period  of  30 
CFR  910.805-13  or  the  bond-release 
criteria  of  30  CFR  910.807-12.  Procedures 
for  seeking  bond  release  for 
construction  of  surface  measures  shall 
be  conducted  in  accordance  with  30  CFR 

910.807-11.  Inspections  of  the 
construction  of  surface  control  measures 
shall  be  coordinated  with  the  surface 
owner,  if  possible.  If  a  surface  owner 
refuses  to  allow  an  inspection,  a 
separate  request  to  waive  inspection 
shall  be  sent  to  the  surface  owner,  by 
certified  mail  with  return  receipt 
requested.  If  the  Office  receives  no 
response  within  30  days  of  delivery  of 
the  notice,  or  if  within  such  period  a 
response  is  received  which  waives  the 
inspection  or  denies  reasonable  access 
for  inspection,  the  Office  may  assume 
that  the  inspection  has  been  waived  and 
the  applicable  portion  of  the  bond  may 
be  released  without  inspection  having 
occurred. 

(b)  Performance-bond  liability  shall 
include  construction  of  planned 
impoundments,  conveying  systems,  and 
treatment  facilities  for  mine  drainage  in 
accordance  with  the  standards  of  30 
CFR  910.816-42,  910.816-48,  910.816-50, 
910.817-42,  910.817-48,  and  910.817-50. 
Bond  release  for  such  facilities  shall  be 
authorized  only  after  final  inspection, 
acceptance,  and  approval  of  the  Office 
and  is  not  subject  to  the  period  of 
liability  of  30  CFR  910.805-13  or  the 
bond-release  criteria  of  30  CFR  910.807- 
12.  Procedures  for  seeking  bond  release 
shall  be  conducted  in  accordance  with 
30  CFR  910.807-11.  Bond  liability  with 
respect  to  mine  drainage  shall  extend  to 
the  construction  and  ultimate  removal  of 
facilities  described  in  the  permit 
application  or  reclamation  plan  as 
associated  with  the  treatment  of  mine 
drainage.  Bond  coverage  for  any 
subsequent  revegetation  on  that  area 
previously  used  as  an  impoundment 
shall  be  subject  to  liability  and  releases 
of  30  CFR  910.805-13, 910.807-11,  and 

910.807-12.  The  estimated  bond  amount 
computed  under  30  CFR  910.805-11  need 
not  include  continuous  treatment, 
monitoring,  or  potential  unpredictable 
expenses  as  a  result  of  mine  drainage. 

§  910.801-17  Bond  forfeiture. 

The  Office  shall  forfeit  a  bond 
pursuant  to  this  subpart  if — 

(a)  The  operator  has  not  filed  a 
performance  bond  or  other  security  as 
required  under  this  subpart,  120  days 
prior  to  bond  expiration;  or 

(b)  The  Office  determines  that  a 
permittee  is  subject  to  forfeiture  under 
the  criteria  of  30  CFR  910.809-13(a). 
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Subpart  910.805— Amount  and 
Duration  of  Performance  Bond 

§910.805-11  Determination  of  bond 
amount 

(a)  The  standard  applied  by  the  Office 
in  determining  the  amount  of 
performance  bond  shall  be  the 
estimated  cost  to  the  Office  if  it  had  to 
perform  the  reclamation,  restoration  and 
abatement  work  required  of  a  person 
who  conducts  surface  coal  mining  and 
reclamation  operations  under  a  permit 
issued  in  accordance  with  this  part  and 
such  additional  work  as  would  be 
required  to  achieve  compliance  with  the 
general  standards  for  revegetation  in  30 
CFR  910.816-116(b)(3)  or  910.817- 
116(b)(3)  in  the  event  the  permittee  fails 
to  implement  an  approved  alternative 
postmining  land  use  plan  within  the  two 
years  required  by  §  910.816-116(b)(3)(ii) 
or  §  910.817-116(b)(3)(ii).  This  amount 
shall  be  based  on,  but  not  be  limited 
to — 

(1)  The  estimated  costs  submitted  by 
the  permittee  in  accordance  with  30  CFR 
910.780-18  and  910.784-13. 

(2)  The  additional  estimated  costs  to 
the  Office  which  may  arise  from 
applicable  public  contracting 
requirements  or  the  need  to  bring 
personnel  and  equipment  to  the  permit 
area  after  its  abandonment  by  the 
permittee  to  perform  reclamation, 
restoration,  and  abatement  work. 

(3)  All  additional  estimated  costs 
necessary,  expedient,  and  incident  to 
the  satisfactory  completion  of  the 
requirements  identified  in  this 
paragraph. 

(4)  An  additional  amount  based  on 
factors  of  cost  changes  during  the 
preceding  5  years  for  the  types  of 
activities  accociated  with  the 
reclamation  to  be  performed:  and 

(5)  Such  other  cost  information  as  may 
be  required  by  or  available  to  the  Office. 

§  910.805-12  Minimum  amount. 

The  amount  of  the  bond  for  surface 
coal  mining  and  reclamation  operations 
shall  be  $10,000  at  a  minimum,  for  the 
entire  area  under  one  permit  and  be 
sufficient  to  assure  performance  of 
reclamation,  restoration  and  abatement 
work  required  of  a  person  who  conducts 
surface  coal  mining  and  reclamation 
operations  under  the  provisions  of  the 
permit  issued  under  this  part,  if  the  work 
had  to  be  performed  by  the  Office  in  the 
event  of  forfeiture. 

§  910.805-13  Period  of  liability. 

(a)  Liability  under  performance 
bond(s)  applicable  to  a  permit  shall 
continue  until  all  reclamation, 
restoration  and  abatement  work 
required  of  persons  who  conduct  surface 


coal  mining  and  reclamation  operations 
under  the  provisions  of  a  permit  issued 
under  this  part  has  been  completed,  and 
the  permit  terminated  by  release  of  the 
permittee  from  any  further  liability  in 
accordance  with  30  CFR  Subpart 
910.807. 

(b) (1)  In  addition  to  the  period 
necessary  to  achieve  compliance  with 
all  requirements  of  this  part  and  the 
permit,  the  period  of  liability  under 
performance  bond  shall  continue  for  a 
minimum  period  in  accordance  with 
paragraph  (b)(2)  of  this  section, 
beginning  with  the  last  year  of 
augmented  seeding,  fertilization, 
irrigation  or  other  work. 

(2)  The  minimum  period  of  liability 
shall  continue  for  not  less  than  5  years 
in  areas  with  more  than  26.0  inches 
average  annual  precipitation.  The  period 
of  liability  shall  begin  again  whenever 
augmented  seeding,  fertilization, 
irrigation,  or  other  work  is  required  or 
conducted  on  the  site  prior  to  bond 
release,  except  as  noted  in  paragraph 
(b)(3)  of  this  section. 

(3)  The  Office  may  approve  selective 
husbandry  practices,  excluding 
augmented  seeding,  fertilization,  or 
irrigation,  without  extending  the  period 
of  bond  liability,  if  the  permittee  can 
demonstrate  that  discontinuance  of  such 
measures  after  the  liability  period 
expires  will  not  reduce  the  probability 
of  permanent  revegetation  success. 
Approved  practices  may  include  pest 
and  vermin  control,  pruning,  and  repair 
of  any  rills  and  gullies  and  any 
reseeding  and/or  transplanting 
specifically  necessitated  by  such 
actions,  but  shall  be  normal 
conservation  practices  within  the  region 
for  unmined  lands  having  land  uses 
similar  to  the  approved  postmining  land 
USB  of  the  area  covered  by  the  bond. 

(c)  A  portion  of  a  bonded  area 
requiring  extended  liability  because  of 
augmentation  may  be  separated  from 
the  original  area  and  bonded  separately 
upon  approval  by  the  Office.  Before 
determining  that  extended  liability 
should  apply  to  only  a  portion  of  the 
original  bonded  area,  the  Office  shall 
determine  that  such  portion — 

(1)  Is  not  significant  in  extent  in 
relation  to  the  entire  area  under  the 
bond:  and 

(2)  Is  limited  to  isolated, 
distinguishable,  and  contiguous  portions 
of  the  bonded  area  and  does  not 
comprise  scattered  or  intermittent 
occurrences  throughout  the  bonded 
area. 

(d)  If  the  Office  approves  a  long-term 
intensive  agricultural  postmining  land 
use,  in  accordance  with  30  CFR  Subpart 
910.816-133,  the  applicable  5  year  period 
of  liability  shall  commence  at  the  date  of 


initial  planting  for  such  long-term 
intensive  agricultural  land  use. 

(e)  If  the  Office  issues  a  written 
finding  approving  a  long-term  intensive 
agricultural  land  use,  the  operation  shall 
be  exempt  from  the  requirements  of 

§  910.816-111  (a)  or  §  910.817-lll(a). 

Such  a  finding  shall  not  constitute  a 
grant  of  an  exception  of  the  bond- 
liability  periods  of  this  section. 

(f)  The  bond  liability  of  the  permittee 
shall  include  only  those  actions  which 
the  operator  is  obliged  to  take  under  the 
permit,  including  completion  of  the 
reclamation  plan  in  such  a  manner  that 
the  land  will  be  capable  of  supporting  a 
postmining  land  use  approved  under  30 
CFR  910.81fr-133(c)  or  910.817-133(c). 
Actions  of  third  parties  which  are 
beyond  the  control  and  influence  of  the 
operator  and  for  which  the  operator  is 
not  responsible  under  the  permit  need 
not  be  covered  by  the  bond. 

(g)  If  an  area  is  separated  under 
paragraph  (c)  of  this  section,  that 
portion  shall  be  bonded  separately  and 
the  applicable  period  of  liability,  in 
accordance  with  30  CFR  910.805-13(b), 
shall  commence  anew.  The  period  of 
liability  for  the  remaining  area  shall 
continue  in  effect  without  extension. 

The  amount  of  bond  on  the  original 
bonded  area  may  be  adjusted  in 
accordance  with  30  CFR  910.805-14. 

§  910.805-14  Adjustment  of  amount. 

(a)  The  amount  of  the  performance 
bond  liability  applicable  to  a  permit 
shall  be  adjusted  by  the  Office  as  the 
acreage  in  the  permit  area  is  revised, 
methods  of  mining  operation  change, 
standards  of  reclamation  change,  or 
when  the  cost  of  future  reclamation, 
restoration  or  abatement  work  changes. 
The  Office  shall  notify  persons  involved 
in  bond  coverage  of  any  proposed  bond 
adjustments  and  provide  those  persons 
an  opportunity  for  an  informal 
conference  on  the  adjustment.  For 
purposes  of  this  Section,  a  person 
involved  in  bond  coverage  shall  include 
the  permittee,  the  surety,  and  any  other 
person  with  a  property  interest  in 
collateral  posted  under  Subparts  910.800 
through  910.808  who  has  in  writing  to 
the  office  requested  such  notification  at 
the  time  the  collateral  is  posted  or  the 
interest  is  acquired,  whichever  occurs 
later.  The  Office  shall  review  each 
outstanding  performance  bond  at  the 
time  that  permit  reviews  are  conducted 
under  30  CFR  910.788-11,  and  reevaluate 
those  performance  bonds  in  accordance 
with  the  standards  in  §  910.805-11. 

(b)  A  permittee,  surety,  or  any  person 
with  property  interest  in  collateral 
offered  as  bond  coverage  may  request 
reduction  of  the  required  performance 
bond  amount  upon  submission  of 
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evidence  to  the  Office  proving  that  the 
permittee’s  method  of  operation  or  other 
circumstances  will  reduce  the  maximum 
estimated  cost  to  the  OfOce  if  it  has  to 
complete  the  reclam.ation  and  therefore 
warrants  a  reduction  of  the  bond 
amount.  The  request  shall  be  considered 
as  a  request  for  partial  bond  release  in 
accordance  with  the  procedures  of  30 
CFR  Subpart  910.807. 

Subpart  910.806—Form,  Conditions, 
and  Terms  of  Performance  Bonds  and 
Liability  insurance 

§  9 1 0.806- 11  Form  of  the  performance 
bond. 

The  form  for  the  performance  bond 
shall  be  prescribed  by  the  Office  in 
accordance  with  the  provisions  of  30 
CFR  Subparts  910.805  and  910.806.  The 
Office  may  allow — 

(a)  A  surety  bond, 

(b)  A  collateral  bond, 

(cj  An  escrow  account, 

(d)  Self-bonding, 

(e)  Combined  surety/escrow  bonding, 
or 

(f)  A  combination  of  any  of  these 
bonding  methods. 

§  910.806-12  Terms  and  conditions  of  the 
bond. 

(a)  The  performance  bond  shall  be  in 
an  amount  determined  by  the  Office  as 
provided  in  30  CFR  910.805-11  and 

910.805- 12. 

(b)  The  performance  bond  shall  be 
payable  to  the  Office. 

(c)  The  performance  bond  shall  be 
conditioned  upon  faithful  performance 
of  all  of  the  requirements  of  the 
conditions  of  the  permit  issued  under 
this  part  and  shall  cover  the  entire 
permit  area. 

(d)  The  duration  of  the  bond  shall  be 
for  the  time  period  provided  in  30  CFR 

910.805- 13. 

(e)  Surety  bonds  shall  be  subject  to 
the  following  conditions: 

(1)  The  Office  shall  not  accept  the 
bond  of  a  surety  company  unless  the 
bond  shall  not  be  cancellable  by  the 
surety  at  any  time  for  any  reason 
including,  but  not  limited  to  non¬ 
payment  of  premium  or  bankruptcy  of 
the  permittee  during  the  period  of 
liability.  Surety  bond  coverage  for 
permitted  lands  not  disturbed  may  be 
cancelled  with  the  consent  of  the  Office; 
provided,  the  surety  gives  at  least  sixty 
days  notice  to  both  the  permittee  and 
the  Office  of  the  intent  to  cancel  prior  to 
cancellation.  Such  notice  shall  be  by 
certified  mail  and  shall  not  be  effective 
until  received  by  both  the  permittee  and 
Office.  Cancellation  shall  not  be 
effective  for  lands  subject  to  bond 
coverage  which  are  disturbed  after 


receipt  of  notice,  but  prior  to  approval 
by  the  Office.  The  Office  may  approve 
such  cancellation  only  if  a  replacement 
bond  is  filed  by  the  permittee  prior  to 
the  cancellation  date,  or  the  permit  is 
amended  so  that  the  surface  coal  mining 
operations  approved  under  the  permit 
are  reduced  to  the  degree  necessary  to 
cover  all  the  costs  attributable  to  the 
completion  of  reclamation  operations  on 
the  reduced  permit  area  in  accordance 
with  30  CFR  Subpart  910.805  and  the 
remaining  performance  bond  liability. 

(2)  The  Office  shall  not  accept  a 
surety  company’s  bond  in  excess  of  10 
percent  of  the  surety  company’s  surplus 
to  policy  holders,  as  provided  by 
Georgia  Code  Ann.  |  56-412. 

(3)  The  Office  shall  not  accept  surety 
bonds  from  a  surety  company  for  any 
person,  on  all  permits  held  by  that  . 
person,  in  excess  of  three  times  the 
company’s  maximum  single  obligation, 
as  provided  in  paragraph  (e](2]  of  this 
section. 

(4)  The  Office  may  provide  in  the 
bond  that  the  amount  shall  be  confessed 
to  judgment  upon  forfeiture,  if  this 
procedure  is  authorized  by  State  law. 

(5)  The  bond  shall  provide  that  the 
surety  and  the  permittee  shall  be  jointly 
and  sevefally  liable. 

(6)  The  bond  shall  provide  that — 

(i)  The  surety  will  give  prompt  notice 
to  the  permittee  and  the  Office  of  any 
notice  received  or  action  filed  alleging 
the  insolvency  or  bankruptcy  of  the 
surety,  or  alleging  any  violations  of 
regulatory  requirements  which  could 
result  in  suspension  or  revocation  of  the 
surety’s  license  to  do  business; 

(ii)  In  the  event  the  surety  becomes 
unable  to  fulfill  its  obligations  under  the 
bond  for  any  reason,  notice  shall  be 
given  immediately  to  the  permittee  and* 
the  Office; 

(iii)  Upon  the  incapacity  of  a  surety  by 
reason  of  bankruptcy,  insolvency,  or 
suspension  or  revocation  of  its  license, 
the  permittee  shall  be  deemed  to  be 
without  bond  coverage  in  violation  of 

§  910.800-11 (b).  The  Office  shall  issue  a 
notice  of  violation  against  any  operator 
who  is  without  bond  coverage.  The 
notice  shall  specify  a  reasonable  period 
to  replace  bond  coverage,  not  to  exceed 
90  days.  During  this  period  the  Office 
shall  conduct  weekly  inspections  to 
ensure  continuing  compliance  with  other 
permit  requirements  and  this  part.  Such 
notice  of  violation,  if  abated  within  the 
period  allowed,  shall  not  be  counted  as 
a  notice  of  violation  for  purposes  of 
determining  a  “pattern  of  willful 
violation"  under  30  CFR  910.843-13  and 
need  not  be  reported  as  a  past  violation 
in  permit  applications  under  30  CFR 
910.778-14  or  910.782-14.  If  such  a  notice 
of  violation  is  not  abated  in  accordance 


with  the  schedule,  a  cessation  order  ' 
shall  be  issued. 

(f)  Collateral  bonds,  except  for  letters 
of  credit,  shall  be  subject  the 
following  conditions: 

(1)  The  Office  shall  obtain  possession 
of  and  keep  in  custody  all  coUateral 
deposited  by  the  applicant,  until 
authorized  for  release  or  replacement  as 
provided  in  this  subpart. 

(2)  The  Office  shall  value  collateral  at 
their  current  market  value,  not  face 
value. 

(3)  The  Office  shall  require  that 
certificates  of  deposit  be  assigned  to  the 
Office,  in  writing,  and  upon  the  books  of 
the  bank  issuing  such  certificates. 

(4)  The  Office  shall  not  accept  an 
individual  certificate  for  a  denomination 
in  excess  of  $40,000,  or  maximum 
insurable  amount  as  determined  by 
F.D.I.C.  and  F.S.L.I.C. 

(5)  The  Office  shall  require  the  banks 
issuing  these  certificates  to  waive  all 
rights  of  setoff  or  liens  which  it  has  or 
might  have  against  those  certificates. 

(6)  The  Office  shall  only  accept 
automatically  renewable  certificates  of 
deposit. 

(7)  The  Office  shall  require  the 
applicant  to  deposit  sufficient  amoimts 
of  certificates  of  deposit,  to  assure  that 
the  Office  will  be  able  to  liquidate  those 
certificates  prior  to  maturity,  upon 
forfeiture,  for  the  amount  of  the  bond 
required  by  this  SubparL 

(g)  Letters  of  credit  shall  be  subject  to 
the  following  conditions — 

(1)  The  letter  may  only  be  issued  by  a 
bank  organized  or  authorized  to  do 
business  in  the  U.S. 

(2]  Letters  of  credit  shall  be 
irrevocable  during  their  terms.  The 
Office  may  approve  the  use  of  letters  of 
credit  as  security  in  accordance  with  a 
schedule  approved  with  the  permit.  Any 
bank  issuing  a  letter  of  credit  for  the 
purposes  of  this  paragraph  shall  notify 
the  Office  in  writing  at  least  90  days 
prior  to  the  maturity  date  of  such  letter 
of  credit  or  the  expiration  of  the  letter  of 
credit  agreement.  Letters  of  credit 
utilized  as  security  in  areas  requiring 
continuous  bond  coverage  shall  be 
forfeited  and  collected  by  the  Office  if 
not  replaced  by  other  suitable  evidence 
of  financial  responsibility  at  least  30 
days  before  the  expiration  date  of  the 
letter  of  credit  agreement. 

(3j  The  letter  must  be  payable  to  the 
Office  in  part  or  in  full  upon  demand 
and  receipt  from  the  Office  of  a  notice  of 
forfeiture  issued  in  accordance  with  30 
CFR  Subpart  910.808. 

(4)  The  Office  shall  not  accept  a  letter 
of  credit  in  excess  of  10  percent  of  the 
bank’s  capital  surplus  account  as  shown 
on  a  balance  sheet  certified  by  a 
certified  public  accountant. 
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(5)  The  Office  shall  not  accept  letters 
of  credit  from  a  bank  for  any  person,  on 
all  permits  held  by  that  person,  in 
excess  of  three  times  the  company’s 
maximum  single  obligation  as  provided 
by  Georgia  Code  Ann.  §  41A-1306. 1309. 

(6)  The  Office  may  provide  in  the 
indemnity  agreement  that  the  amount 
shall  be  confessed  to  judgment  upon 
forfeiture,  if  this  procedure  is  authorized 
by  State  law. 

(7)  The  bond  shall  provide  that — 

(i)  The  bank  will  give  prompt  notice  to 
the  permittee  and  the  Office  of  any 
notice  received  or  action  filed  alleging 
the  insolvency  or  bankruptcy  of  the 
bank,  or  alleging  any  violations  of 
regulatory  requirements  which  could 
result  in  suspension  or  revocation  of  the 
bank’s  charter  or  license  to  do  business; 

(ii)  In  the  event  the  bank  becomes 
unable  to  fulfill  its  obligations  under  the 
letter  of  credit  for  any  reason,  notice 
shall  be  given  immediately  to  the 
permittee  and  the  Office: 

(iii)  Upon  the  incapacity  of  a  bank  by 
reason  of  bankruptcy,  insolvency, 
suspension  or  revocation  of  its  charter 
or  license,  the  permittee  shall  be 
deemed  to  be  without  bond  coverage  in 
violation  of  30  CFR  910.800-ll(b).  The 
Office  shall  issue  a  notice  of  violation 
against  any  operator  who  is  without 
bond  coverage.  The  notice  shall  specify 
a  reasonable  period  to  replace  bond 
coverage,  not  to  exceed  90  days.  During 
this  period  the  Office  shall  conduct 
weekly  inspections  to  ensure  continuing 
compliance  with  other  permit 
requirements  and  this  part.  Such  notice 
of  violation,  if  abated  within  the  period 
allowed,  shall  not  be  counted  as  a  notice 
of  violation  for  purposes  of  determining 
a  “pattern  of  willful  violation”  under  30 
CFR  910.843-13  and  need  not  be 
reported  as  a  past  violation  in  permit 
applications  under  30  CFR  910.778-14 
and  910.782-14.  If  such  a  notice  of 
violation  is  not  abated  in  accordance 
with  the  schedule,  a  cessation  order 
shall  be  issued. 

(h)  Real  and  personal  property  posted 
as  a  collateral  bond  shall  meet  the 
following  criteria: 

(1)  The  applicant  shall  grant  the 
Office  a  mortgage  or  perfected  first-lien 
security  interest  in  real  or  personal 
property. 

(2)  The  instrument  creating  such 
mortgage  or  security  interest  shall  vest 
such  interest  in  the  Office  so  as  to 
secure  the  right  and  power  in  the  Office 
to  immediately  attach  said  property 
concurrent  with  the  issuance  of  a  notice 
of  forfeiture  under  30  CFR  Subpart 
910.808  and  to  sell  or  otherwise  dispose 
of  the  property  by  a  public  or  private 
transaction,  and  to  establish  the  Office 
as  the  whole  secured  creditor  with 


respect  to  such  property,  so  as  to  assure 
the  Office  of  a  preferred  claim  over  all 
other  creditors  in  case  of  bankruptcy. 

For  classes  of  property  with  respect  to 
which  a  preferred  claim  cannot  be 
maintained  against  subsequent  bona 
fide  purchasers  for  value  under  the 
Uniform  Commercial  Code,  the 
instrument  shall  require  possession  of 
the  property  by  the  Office.  The  property 
subject  to  the  security  interest  shall  not 
be  subject  to  any  conflicting  or  prior 
security  interest.  The  instrument 
creating  the  interest  in  real  property 
shall  be  recorded  as  authorized  for  fee 
interests.  The  instrument  creating  the 
security  interest  in  personal  property 
shall  be  recorded  in  accordance  with, 
and  otherwise  conform  to,  the 
requirements  of  the  Uniform 
Commercial  Code  for  perfecting  a 
security  interest  in  the  State.  In  order  for 
the  Office  to  evaluate  the  adequacy  of 
the  property  offered  to  satisfy  this 
requirement,  the  applicant  shall  submit 
a  schedule  of  the  real  or  personal 
property  which  shall  be  pledged  to 
secure  the  obligations  under  the 
indemnity  agreement.  The  schedule 
shall  include — 

(i)  A  description  of  the  property: 

(ii)  The  fair  market  value  as 
determined  by  at  least  two  independent 
appraisals  conducted  by  appraisers 
certified  in  the  State  in  which  the 
property  is  located.  The  reasonable 
expense  of  the  appraisals  shall  be  borne 
by  the  permittee,  and  final  acceptance 
of  the  value  of  property  for  bonding 
purposes  shall  be  subject  to  Office 
determination  and  shall  be  based  on 
findings  by  appointed  appraisers  when 
deemed  necessary: 

(iii)  Proof  of  the  mortgagor’s 
possession  of,  and  title  to,  the 
unencumbered  real  property  within  the 
State  which  is  offered  to  secure  the 
obligations  under  the  bond.  Such  proof 
shall  include — 

(A)  If  the  interest  arises  under  a 
Federal  or  State  lease,  a  status  report 
prepared  by  a  non-affiliated  attorney 
competent  to  evaluate  the  asset,  and  an 
affidavit  from  the  owner  in  fee 
establishing  that  the  leasehold  can  be 
transferred  to  the  Office  upon  forfeiture: 
and 

(B)  If  the  title  is  in  fee,  a  title 
certificate  or  similar  evidence  of  title 
and  encombrances  prepared  by  an 
abstract  office  authorized  to  transact 
business  within  the  State. 

(3)  The  property  may  include  land 
which  is  part  of  the  permit  area  only 
after  reclamation  standards  of  phase  II 
are  met  on  such  land.  The  bonding  value 
of  land  within  a  permit  area  may  not 
exceed  85  percent  of  the  appraised  value 
if  reclaimed  to  standards  of  phase  II 


reclamation,  based  on  the  value  of 
surrounding  land  less  the  value  for  any 
coal  in  place  and  the  current  uses  of  the 
land.  Land  pledged  as  security  shall  not 
be  mined  under  any  permit. 

(4)  Proof  that  the  person  granting  the 
security  interest  holds  possession  of, 
and  title  to*  personal  property  within  the 
State  which  is  offered  to  secure  the 
obligation  of  the  permittee  under  the 
bond.  Evidence  of  such  ownership  shall 
be  submitted  in  a  form  satisfactory  to 
the  Office.  The  Office  may  accept  a 
perfected  first-lien  security  interest  in 
negotiable  bonds  of  the  U.S. 

Government,  general  revenue  bonds  of 
the  State,  municipal  bonds,  or  rated 
marketable  securities,  excluding 
commodity  issues,  of  non-affiliated 
companies  registered  under  the  Federal 
Securities  Act,  which  are  rated  at  the 
highest  rating  offered  by  a  nationally 
recognized  securities  rating  service.  The 
ratio  of  bond  value  to  market  value  of 
each  security  or  bond  shall  be 
determined  by  the  Office  on  the  basis  of 
its  marketability  and  a  financial 
analysis.  The  personal  property  offered 
shall  not  include — 

(i)  Property  in  which  a  security 
interest  is  held  by  any  other  person; 

(ii)  Goods  which  the  operator  sells  in 
the  ordinary  course  of  his  or  her 
business; 

(iii)  Fixtures; 

(iv)  Securities  which  do  not  meet  the 
standards  of  §  910.806-12(h)(4):  or 

(v)  Certificates  of  deposit  which  are 
not  federally  insured  or  are  issued  by  a 
depository  that  is  unacceptable  to  the 
Office. 

(i)  The  estimated  bond  value  of  all 
collateral  posted  as  bond  assurance 
under  30  CFR  910.80&-12(^,  (g),  and  (h) 
shall  be  subject  to  a  margin — bond 
value  to  market  value  ratio — determined 
by  the  Office.  This  margin  shall  reflect 
legal  and  liquidation  fees,  as  well  as 
value  depreciation,  marketability,  and 
fluctuations  which  might  affect  the  net 
cash  available  to  the  Office  in 
performing  reclamation.  The  bond  value 
of  collateral  may  be  evaluated  at  any 
time,  but  shall  be  evaluated  as  part  of 
permit  renewal.  In  no  case  shall  the 
bond  value  exceed  the  market  value. 

§910.806-13  Escrow  bonding. 

(a)  The  Office  may  authorize  the 
operator  to  supplement  a  bonding 
program  through  the  establishment  of  an 
escrow  account  deposited  in  one  or 
more  federally  insured  accounts  payable 
on  demand  only  to  the  Office  or 
deposited  with  the  Office  directly. 
Contributions  to  the  account  may  be 
based  on  acres  affected  or  tons  of  coal 
produced  or  any  other  rate  approved  by 
the  Office.  In  all  cases,  the  total  bond 
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including  the  escrow  amount,  as 
determined  by  the  Office  in  the  bonding 
schedule,  shall  not  be  less  than  the 
amount  required  under  30  CFR  Subpart 
910.805  including  any  adjustments,  less 
amounts  released  in  accordance  with  30 
CFR  Subpart  910.807. 

(b)  Escrow  funds  deposited  in 
federally  insured  accounts  shall  not 
exceed  the  maximum  insured  amount 
under  applicable  Federal  insurance 
programs  such  as  by  FDIC  or  FSLIC. 

(c)  Interest  paid  on  and  escrow 
account  shall  be  retained  in  the  escrow 
account  and  applied  to  the  bond  value 
of  the  escrow  account  unless  the  Office 
has  approved  that  the  interest  be  paid  to 
the  operator.  In  order  to  qualify  for 
interest  payment,  the  operator  shall 
request  such  action  in  writing  during  the 
permit-application  process  under  30  CFR 
910.800-11. 

(d)  Certificates  of  deposit  may  be 
substituted  for  escrow  accounts  upon 
approval  of  the  Office.  Provisions  of  30 
CFR  910.806-12(f)  shall  apply  to 
certificates  of  deposit  as  a  collateral 
bond. 

§910.806-14  Self-bonding. 

(a)  The  Office  may  accept  a  self-bond 
from  the  applicant  under  the  following 
conditions: 

(1)  The  applicant  shall  designate  the 
name  and  address  of  a  suitable  agent  to 
receive  service  of  process  in  the  State 
where  the  surface  coal  mining  operation 
is  located. 

(2)  The  applicant,  or  the  applicant’s 
parent  organization  in  the  event  the 
applicant  is  a  subsidiary  corporation, 
has  a  net  worth,  certified  by  a  certified 
public  accoimtant,  of  no  less  than  six 
times  the  total  amount  of  self-bond 
obligations  on  all  permits  issued  to  the 
applicant  in  the  United  States  for 
surface  coal  mining  and  reclamation 
operations. 

(3)  The  applicant  grants  the  Office  a 
mortgage  or  security  interest  in  real  or 
personal  property  located  in  the  State 
which  shall  have  a  fair  market  value 
equal  to  or  greater  than  the  obligation 
created  under  the  indemnity  agreement. 

(4)  The  instrument  creating  such 
mortgage  or  security  interest  shall  vest 
such  interest  in  the  Office  so  as  to 
secure  the  right  and  power  in  the  Office 
to  immediately  attach  said  property 
concurrent  with  the  issuance  of  a  notice 
of  forfeiture  under  30  CFR  Subpart 
910.808,  and  to  sell  or  otherwise  dispose 
of  the  property  by  a  public  or  private 
transaction,  and  to  establish  the  Office 
as  the  sole  secured  creditor  with  respect 
to  such  property,  so  as  to  assure  the 
Office  of  a  preferred  claim  over  all  other 
creditors  in  case  of  bankruptcy.  For 
classes  of  property  with  respect  to 


which  a  preferred  claim  cannot  be 
maintained  against  subsequent  bona 
fide  purchasers  for  value  under  the 
Uniform  Commercial  Code,  the 
instrxunent  shall  require  possession  of 
the  property  by  the  Office.  The  property 
subject  to  the  security  interest  shall  not 
be  subject  to  any  conflicting  or  prior 
security  interest.  The  instrument 
creating  the  interest  in  real  property 
shall  be  recorded  as  authorized  for  fee 
interests. 

The  instrument  creating  the  security 
interest  in  personal  property  shall  be 
recorded  in  accordance  with,  and 
otherwise  conform  to,  the  requirements 
of  the  Uniform  Commercial  Code  for 
perfecting  a  security  interest  in  the 
State. 

In  order  for  the  Office  to  evaluate  the 
adequacy  of  the  property  offered  to 
satisfy  this  requirement,  the  applicant 
shall  submit  a  schedule  of  the  real  or 
personal  property  which  will  be  pledged 
to  secure  the  obligations  under  the 
indemnity  agreement.  The  schedule 
shall  include — 

(i)  A  description  of  the  property; 

(ii)  The  value  of  the  property.  The 
property  shall  be  valued  at  fair  market 
value  as  determined  by  an  appraisal 
conducted  by  appraisers  appointed  by 
the  Office,  llie  appraisal  shall  be 
expeditiously  made,  and  a  copy  thereof 
furnished  to  the  Office  and  the 
permittee.  The  reasonable  expense  of 
the  appraisal  shall  be  borne  by  the 
permittee;  and 

(iii)  Proof  of  the  mortgagor's 
possession  of,  and  title  to,  the 
unencumbered  real  property  within  the 
State  which  is  offered  to  secure  the 
obligations  imder  the  bond.  Such  proof 
shall  include — 

(A)  If  the  interest  arises  under  a  State 
lease,  a  status  report  prepared  by  an 
attorney,  satisfactory  to  the  Office  as 
disinterested  and  competent  to  so 
evaluate  the  asset,  and  an  affidavit  from 
the  owner  in  fee  establishing  that  the 
leasehold  could  be  transferred  to  the 
Office  upon  forfeiture; 

(B)  If  title  is  in  fee,  a  title  certificate  or 
similar  evidence  of  title  and 
encumbrances  prepared  by  an  abstract 
office  authorized  to  transact  business 
within  the  State  and  satisfactory  to  the 
Office;  and 

(C)  The  property  shall  not  include  any 
lands  in  the  process  of  being  mined, 
reclaimed,  or  the  subject  of  this 
application.  The  operator  may  offer  any 
lands  the  bonds  for  which  have  been 
released.  In  addition,  any  land  used  as 
security  shall  not  be  mined  while  it  is 
security. 

(iv)  ftoof  that  the  person  granting  the 
security  interest  holds  possession  of. 


and  title  to,  personal  property  within  the 
State  which  is  offered  to  secure  the 
obligation  of  the  permittee  under  the 
bond.  Evidence  of  such  ownership  shall 
be  submitted  in  a  form  satisfactory  to 
the  Office.  The  personal  property 
offered  shall  not  include — 

(A)  Property  in  which  a  security 
interest  is  held  by  any  person; 

(B)  Goods  which  the  operator  sells  in 
the  ordinary  course  of  his  or  her 
business; 

(C)  Fixtures; 

(D)  Securities  which  are  not 
negotiable  .bonds  of  the  U.S. 

Government  or  general  bonds  of  the 
State; 

(E)  Certificates  of  deposit  which  are 
not  federally  insured  or  are  issued  by  a 
depository  that  is  unacceptable  to  the 
Office. 

(5)  The  applicant,  or  the  applicant’s 
parent  organization  in  the  event  the 
applicant  is  a  subsidiary  corporation, 
shall  have  demonstrated  to  the 
satisfaction  of  the  Office  a  history  of 
financial  solvency  and  continuous 
operation  as  a  business  entity  for  10 
years  prior  to  filing  the  application.  For 
purposes  of  this  Paragraph,  such 
demonstration  shall  include  a  financial 
statement  in  sufficient  detail  to  allow 
the  Office  to  determine  whether  it  is 
reasonable  to  predict  from  the 
owmership  patterns  and  financial  history 
of  the  applicant  that  it  will  be 
financially  capable  of  completing  all 
reclamation  requirements  throughout  the 
life  of  the  surface  coal  mining  and 
reclamation  operation.  Such  statement 
shall  include,  at  the  minimum — 

(i)  Identification  of  operator  by — 

(A)  For  corporation,  name,  address, 
telephone  number.  State  of 
incorporation,  principal  place  of 
business,  principal  office  in  the  State 
where  the  operation  is  located,  the 
name,  title  and  authority  of  persons 
signing  the  application,  and  a  statement 
of  authority  to  do  business  in  the  State 
where  the  operation  is  located;  and 

(B)  For  all  other  forms  of  business 
enterprise,  name,  address  and  telephone 
nmnber  and  statement  of  how  the 
enterprise  is  organized,  law  of  the  State 
under  which  it  is  formed,  place  of 
business,  relationship  and  authority  of 
the  person  signing  the  application,  and 
principal  office  in  the  State  where  the 
operation  is  located; 

(ii)  Estimated  amount  of  bond  likely  to 
be  required  after  approval  of  the  permit 
which  will  be  determined  in  accordance 
with  30  CFR  Subpart  910.805,  and  the 
estimated  maximum  liability  likely  to  be 
required  during  the  life  of  the  mine; 

(iii)  History  of  other  bonds  procured 
by  operator  for  mining  operations  in  any 
State,  including — 
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(A)  Names  of  sureties,  if  any.  for 
outstanding  bonds; 

(B)  Amounts  of  outstanding  bonds; 

(C)  Name  of  any  surety  which  denied 
any  bond;  and 

(D)  Unsatisfied  claims  against  any 
bond; 

(iv)  Brief  chronological  history  of 
business  operations  conducted  within 
the  last  10  years,  including  information 
showing — 

(A)  Continuous  operation  for  the  10- 
year  period,  and 

(B)  The  jurisdiction  within  which  each 
operation  has  been  conducted; 

(v)  A  financial  statement,  including — 

(A)  Audited  financial  statements 

prepared  and  certified  by  a  disinterested 
independent  certified  public  accountant. 
All  statements  shall  be  prepared 
following  generally  accepted  principles 
of  accounting  and  shall  include — 

(1)  A  common-size  comparative 
balance  sheet  which  shows  assets, 
liabilities,  and  owner’s  equity  for  the 
preceding  10-year  period.  The  Office 
shall  have  the  discretion  to  increase  this 
length  of  time  to  any  period  which  is 
necessary  to  show  financial  solvency 
and  continuous  operation.  The  common- 
size  comparative  balance  sheet  shall  be 
detailed  with  regard  to  owner’s  equity, 
especially  retained  earnings,  so  as  to  set 
forth  a  series  of  retained-earning 
statements  showing  the  changes  that 
have  occurred  in  retained  earnings 
during  the  required  period  of  time; 

(2)  A  common-size  comparative 
income  statement  which  shows  all 
revenues  and  expenses  for  the  preceding 
10-year  period  or  for  such  longer  time  as 
is  required  for  the  common-size 
comparative  balance  sheet;  and 

(3)  A  statement  of  the  operator’s 
working  capital  and  an  analysis  of 
assets  and  liabilities  which  shall  include 
the  following  calculation  for  each  year 
covered  by  the  common-size 
comparative  balance  sheet  and  income 
statement — 

(i)  A  schedule  showing  the  percentage 
of  each  classification  of  current  assets 
to  total  current  assets; 

(ii)  The  current  ratio; 

(iii)  The  acid-test  ratio; 

(ivj  The  liquidity  ratio; 

(v)  The  asset  ratio:  and 

(vi)  The  return  on  investment: 

(4)  In  addition  to  the  above,  all  ratios 
must  be  calculated  with  the  bond 
amount  added  to  the  operator’s  current 
or  total  liabilities;  and 

(5)  A  ratio  of  the  operator’s  capital 
assets  subject  to  a  mortgage  or  security 
interest  to  those  liabilities  to  which  the 
assets  are  subject.  If  the  offer  of  real 
property  or  collateral  for  the  bond  will 
alter  this  ratio,  this  must  be  illustrated. 
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(B)  A  satisfactory  basis  to  compare  all 
ratios  submitted  pursuant  to  (A)  above. 

(C)  The  Office  shall  have  the  right  to 
challenge,  prohibit,  or  prescribe  the 
inclusion  of  any  specific  item  or  the 
value  thereof  within  any  of  the  above 
statements  or  ratios.  If  the  value  is 
challenged,  the  Office  shall  appoint  an  • 
appraiser  or  appraisers  to  value  the 
item.  Any  such  appraisal  shall  be 
expeditiously  made,  and  a  copy  thereof 
furnished  to  the  Office  and  the 
permittee.  The  reasonable  expense  of 
the  appraisers  shall  be  borne  by  the 
operator.  The  findings  of  the  appraisal 
shall  be  final  and  binding. 

(D)  A  final  determination  by  the 
independent  certified  public  accountant 
regarding  the  operator’s  ability  to 
satisfactorily  meet  all  obligations  and 
costs  under  the  proposed  reclamation 
plan  for  the  life  of  the  mine;  and 

.  (E)  If  the  Office  deems  necessary, 
evidence  of  financial  responsibility 
through  letters  of  credit,  or  a  rating  of 
securities  issued  to  the  applicant  by  a 
recognized  national  securities  rating 
company. 

(vi)  A  statement  listing  any  liens  filed 
on  the  assets  of  the  permittee  or 
applicant  in  any  jurisdiction  in  the 
United  States,  actions  pending  or 
judgments  rendered  within  the  last  10 
years  against  the  permittee  or  applicant 
but  not  satisfied,  and  petitions  or 
actions  in  bankruptcy  including  actions 
for  reorganization.  Each  such  lien, 
action,  petition,  or  judgment  shall  be 
identified  by  the  named  parties,  the 
jurisdiction  in  which  the  matter  was 
filed,  the  case,  file,  and  final  disposition 
or  current  status  of  any  action  still 
pending;  and 

(vii)  A  statement  listing  any  notices 
issued  by  the  Securities  and  Exchange 
Commission  or  proceedings  initiated  by 
any  party  alleging  a  failure  to  comply 
with  any  public  disclosure  or  reporting 
requirement  under  the  securities  laws  of 
the  United  States.  Such  statement  shall 
include  a  summary  of  each  such 
allegation,  including  the  date,  the 
requirement  alleged  to  be  violated,  the 
party  making  the  allegation,  and  the 
disposition  or  current  status  thereof. 

(6)(i)  The  indemnity  agreement  has 
been  executed  by  the  applicant,  and 
said  agreement  has  also  been  executed 
by— 

(A)  If  a  corporation,  then  by  two 
corporate  officers  who  are  authorized  to 
sign  the  agreement  by  a  resolution  of  the 
board  of  directors,  a  copy  of  which  shall 
be  provided; 

(B)  To  the  extent  the  history  or  assets 
of  a  parent  organization  are  relied  upon 
to  make  the  showings  of  this  Subpart, 
then  the  parent  organization  and  every 
parent  organization  of  which  it  is  a 
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subsidiary,  whether  first-tier,  second- 
tier,  or  further  removed,  in  the  form  of 
(A)  above: 

(C)  If  the  applicant  is  a  partnership, 
all  of  its  general  partners  and  their 
parent  organization  or  principal 
investors;  and 

(D)  If  the  applicant  is  a  married 
individual,  the  applicant’s  spouse. 

(ii)  The  name  of  each  person  who 
signs  the  indemnity  agreement  shall  be 
typed  or  printed  beneath  the  signature. 
Any  person  who  occupies  more  than  one 
of  the  specified  positions  shall  indicate 
each  capacity  in  which  he  or  she  signs 
the  indemnity  agreement: 

(iii)  The  indemnity  agreement  shall  be 
a  binding  obligation,  jointly  and 
severally,  on  all  who  execute  it; 

(iv)  For  purposes  of  this  paragraph, 
principal  investor  or  parent-organization 
means  anyone  with  a  10-percent  or  more 
beneficial  ownership  interest,  directly  or 
indirectly,  in  the  applicant. 

(7)  If  at  any  time  the  conditions  upon 
which  the  self-bond  was  approved  no 
longer  prevail,  the  Office  shall  require 
the  posting  of  a  surety  or  collateral  bond 
before  mining  operations  may  continue. 

§  9 1 0.806-1 5  Replacement  of  bonds. 

(a)  The  Office  may  allow  permittees 
to  replace  existing  surety  or  collateral 
bonds  with  other  surety  or  collateral 
bonds,  if  the  liability  which  has  accrued 
against  the  permittee  on  the  permit  area 
is  transferred  to  such  replacement 
bonds. 

(b)  The  Office  may  allow  the 
permittee  to  replace  existing  surety  or 
collateral  bonds  with  a  self-bond, 
provided  that  the  permittee  meets  the 
requirements  of  self-bonding  as 
provided  in  30  CFR  Subpart  910.806-14. 

(c)  The  Office  shall  not  release 
existing  performance  bonds  until  the 
permittee  has  submitted  and  the  Office 
has  approved  acceptable  replacement 
performance  bonds.  A  replacement  of 
performance  bonds  pursuant  to  this 
section  shall  not  constitute  a  release  of 
bond  under  30  CFR  Subpart  910.807. 

§  910.806-16  Terms  and  conditions  for 
liability  insurance. 

(a)  The  Office  shall  require  the 
applicant  to  submit  at  the  time  of  permit 
application,  a  certificate  certifying  that 
the  applicant  has  a  public  liability 
insurance  policy  in  force  for  the  surface 
coal  mining  and  reclamation  operation 
for  which  the  permit  is  sought.  The 
certificate  shall  provide  for  personal 
injury  and  property  damage  protection 
in  an  amount  adequate  to  compensate 
all  persons  injured  or  property  damaged 
as  a  result  of  surface  coal  mining  and 
reclamation  operations,  including  use  of 
explosives  and  damage  to  water  wells. 
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and  entitled  to  compensation  under  the 
applicable  provisions  of  State  law. 
Minimum  insurance  coverage  for  bodily 
injury  shall  be  $300,000  for  each 
occurrence  and  $500,000  aggregate;  and 
minimum  insurance  coverage  for 
property  damage  shall  be  $300,000  for 
each  occiurence  and  $500,000  aggregate. 

(b)  The  policy  shall  be  maintained  in 
full  force  during  the  life  of  the  permit  or 
any  renewal  thereof,  including 
completion  of  all  reclamation  operations 
under  a  permit  issued  under  this  part. 

(c)  The  policy  shall  include  a  rider 
requiring  that  the  insurer  notify  the 
Office  whenever  substantive  changes 
are  made  in  the  policy, including  any 
termination  or  failure  to  renew. 

(d)  The  Office  may  accept  from  the 
applicant,  in  lieu  of  a  certificate  for  a 
public  liability  insurance  policy, 
satisfactory  evidence  from  the  applicant 
that  it  satisfies  applicable  State  self- 
insurance  requirements. 

§  9 1 0.806- 1 7  Combined  surety /escrow 
bonding. 

(a)  The  Office  may  accept  a  combined 
surety/ escrow  bonding  schedule 
provided  that — 

(1)  A  surety  bond  payable  to  the 
Office  is  posted  in  the  amount 
determined  under  30  CFR  910.805-11  for 
reclamation  of  each  successive 
increment,  and 

(2)  An  interest-bearing  escrow 
account  payable  to  the  Office  with  a 
predetermined  deposit  amount  and 
frequency  is  established. 

(b)  Conditions  of  the  combined 
surety/escrow  bonding  method  shall  be 
as  follows:  (1)  Surety  bond  (i)  The  term 
of  the  surety  bond  shall  be  not  less  than 
2  years. 

(ii)  The  amount  of  the  surety  bond 
shall  always  be  sufficient  to  cover  the 
difference  between  the  escrow  balance 
and  the  total  reclamation  cost. 

(iii)  The  surety  bond  may  be  reduced 
in  amount,  but  the  liability  remaining 
shall  depend  on  the  escrow-deposit  rate 
which  shall  be  subject  to  provisions  of 
30  CFR  910.805-14  and  910.806-15. 

(iv)  The  surety  bond  shall  be 
noncancellable  by  the  surety  during  the 
bond  term. 

(v)  Surety-bond  coverage  may  be 
released  by  the  Office  without  applying 
the  bond-release  criteria  of  30  CFR 
Subpart  910.807  at  any  time  during  the 
bond  term,  provided  provisions  of 
paragraph  (b](2](vi}  of  this  section  are 
met  or  are  in  accordance  with  the 
provisions  of  bond  replacement  under  30 
CFR  910.806-15. 

(vi)  The  surety  bond  is  subject  to  the 
conditions  of  bond  forfeiture  of  30  CFR 
Subpart  910.808,  including 
noncompliance  with  escrow-account 


provisions  of  paragraph  (b)(2)  of  this 
section. 

(2)  Escrow  account,  (i)  The  terms  and 
conditions  of  the  escrow  account  shall 
be  developed  jointly  by  the  operator, 
surety,  and  Office.  For  the  purposes  of 
this  section,  the  development  of  the 
escrow  accoimt  shall  be  based  on  a 
production  basis  in  an  amount  not  less 
than  that  required  to  make  the  escrow 
account  equal  to  or  greater  than  the 
bond  requirement  within  the  term  of  the 
surety  bond  as  agreed  on  jointly  by  the 
operator,  the  surety,  and  the  Office. 
Deposits  to  the  escrow  account  by  the 
operator  shall  be  made  monthly  and  so 
reported  to  the  Office.  Failme  to  make 
deposits  on  schedule  shall  be  just  cause 
for  action  by  the  Office. 

(ii)  A  certified  escrow-account 
balance  statement  shall  be  provided 
quarterly  to  the  surety  and  the  Office. 

(iii)  Provisions  of  the  escrow  account 
shall  be  in  accordance  with  30  CFR 
910.806-13. 

(iv)  The  deposit  amount  shall  be 
adjusted  to  provide  for  changing 
reclamation  costs  in  accordance  with  30 
CFR  910.805-14.  However,  when  the 
escrow  account  equals  or  exceeds  the 
total  bonding  amount,  the  monthly 
payment  of  the  operator  shall  continue, 
at  the  option  of  the  Office,  in  an  amount 
necessary  to  provide  for  any  foreseeable 
adjustments. 

(v)  The  escrow  account  shall  be 
subject  to  the  bond-forfeiture  conditions 
of  30  CFR  Subpart  910.808. 

(vi)  The  escrow-account  balance  shall 
equal  the  initial  bond  amount,  plus  any 
adjustments  required  by  paragraph 
(b)(2)(i)  of  this  section,  120  days  prior  to 
surety-bond  termination,  unless  the  total 
bond  amount  required  has  been 
previously  reduced  through  the  bond- 
release  procedures  of  30  CFR  910.807. 

(c)  Release  of  liability  under  the 
escrow  account  shall  be  subject  to  the 
provisions  of  30  CFR  Subpart  910.807. 

(d)  Provisions  of  30  CFR  Subpart 
910.807  may  be  applied  to  both  surety- 
and  escrow-bond  coverage  during  the 
bond  term. 

(a)  The  surety-escrow  combination 
may  be  repeated  successively  or 
amended  during  the  term  by  replacing 
the  escrow  account  with  a  surety  bond, 
and  reestablishing  the  escrow  terms  and 
deposit  rate,  subject  to  Office  approval. 

Subpart  910.807— Procedures,  Criteria 
and  Schedule  for  Release  of 
Performance  Bond 

§  910.807-1 1  Procedures  for  seeking 
release  of  performance  bond. 

(a)  Bond  release  application  and 
contents.  The  permittee  or  any  person 
authorized  to  act  on  his  behalf,  may  file 


an  application  with  the  Office  for 
release  of  all  or  part  of  the  performance 
bond  liability  applicable  to  a  particular 
permit  after  all  reclamation  restoration 
and  abatement  work  in  a  reclamation 
phase  as  defined  in  30  CFR  910.807-12(e) 
has  been  completed  on  the  entire  permit 
area  or  on  an  area  approved  pursuant  to 
30  CFR  910.80a-ll(b)(2)  for  the 
incremental  filing  and  release  of  bond 
liability.  The  procedures  of  this  section 
also  apply  to  requests  made  pursuant  to 
30  CFR  910.805-14(b). 

(1)  Applications  may  only  be  filed  at 
times  or  seasons  that  allow  the  Office  to 
evaluate  properly  the  reclamation 
operations  alleged  to  have  been 
completed.  The  times  or  seasons 
appropriate  for  the  evaluation  of  certain 
types  of  reclamation  shall  be  identified 
in  the  operation  and  reclamation  plan 
required  in  Subparts  910.770  through 
910.795. 

(2)  The  application  shall  include 
copies  of  letters  sent  to  adjoining 
property  owners,  surface  owners,  local 
government  bodies,  planning  agencies, 
and  sewage  and  water  treatment 
facilities  or  water  companies  in  the 
locality  of  the  permit  area,  notifying 
them  of  the  permittee’s  intention  to  seek 
release  of  performance  bond(s).  These 
letters  shall  be  sent  before  the  permitte 
files  the  application  for  release. 

(3)  Within  30  days  after  filing  the 
application  for  release  the  permittee 
shall  submit  proof  of  publication  of  the 
advertisement  required  by  paragraph  (b) 
of  this  section.  Such  proof  of  publication 
shall  be  considered  part  of  the  bond 
release  application. 

(b)  Newspaper  advertisement  of 
application.  At  the  time  of  filing  an 
application  under  this  Section,  the 
permittee  shall  advertise  the  filing  of  the 
application  in  a  newspaper  of  general 
circulation  in  the  locality  of  the  permit 
area.  The  advertisement  shall — 

(1)  Be  placed  in  the  newspaper  at 
least  once  a  week  for  four  (4) 
consecutive  weeks: 

(2)  Show  the  name  of  the  permittee, 
including  the  number  and  date  of 
issuance  or  renewal  of  the  permit; 

(3)  Show  the  precise  location  and  the 
number  of  acres  of  the  lands  subject  to 
the  application; 

(4)  Show  to  total  amount  of  bond  in 
effect  for  the  permit  area  and  the 
amount  for  w'hich  release  is  sought; 

(5)  Summarize  the  reclamation, 
restoration  or  abatement  work  done, 
including,  but  not  limited  to, 
backstowing  or  mine  sealing,  if 
applicable,  and  give  the  dates  of 
completion  of  that  work; 

(6)  Describe  the  reclamation  results 
achieved,  as  they  relate  to  compliance 
with  the  approved  operation  and 
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reclamation  plan  and  permit  issued 
under  this  Part; 

(7)  State  that  written  comments, 
objections,  and  requests  for  a  public 
hearing  or  informal  conference  may  be 
submitted  to  the  Office,  provide  the 
address  of  the  Office,  and  the  closing 
date  by  which  comments,  objections, 
and  requests  must  be  received. 

(c)  Objections  and  requests  for 
hearing.  Written  objections  to  the 
proposed  bond  release  and  requests  for 
an  informal  conference  may  be  tiled 
with  Office  by  any  affected  person 
within  thirty  (30)  days  following  the  last 
advertisement  of  the  filing  of  the 
application.  For  the  purpose  of  this 
Section,  an  affected  person  is — 

(1)  Any  person  with  a  valid  legal 
interest  which  might  be  adversely 
affected  by  bond  release;  and 

(2)  The  responsible  officer  or  head  of 
any  Federal,  State  or  local  government 
agency  which — 

(i)  Has  jurisdiction  by  law  or  special 
expertise  with  respect  to  any 
environmental,  social  or  economic 
impact  involved,  or 

(ii]  Is  authorized  to  develop  and 
enforce  environmental  standards  with 
respect  to  surface  coal  mining  and 
reclamation  operations. 

(d)  Inspection.  The  Office  shall 
inspect  and  evaluate  the  reclamation 
work  involved  within  30  days  after 
receiving  a  completed  application  for 
bond  release,  or  as  soon  thereafter  as 
weather  conditions  permit.  The  surface 
owner,  or  agent,  or  lessee  shall  be  given 
notice  of  such  inspection  and  may 
participate  with  the  Office  in  making  the 
bond  release  inspection. 

(e)  Informal  conferences.  The  Office 
schedule  a  conference  if  written 
objections  are  filed  and  a  conference  is 
requested.  The  conference  shall  be  held 
in  the  locality  of  the  permit  area  for 
which  bond  release  is  sought.  The  Office 
may  arrange  with  the  applicant  upon 
request  by  any  party  to  the 
administrative  proceeding  access  to  the 
proposed  mining  area  for  the  purpose  of 
gathering  information  relevant  to  the 
proceeding. 

(1)  Notice  of  an  informal  conference 
shall  be  published  in  the  Federal 
Register,  and  in  a  newspaper  of  general 
circulation  in  the  locality  of  the 
conference,  at  least  two  weeks  before 
the  date  of  the  conference. 

(2)  The  informal  conference  shall  be 
held  within  30  days  from  the  date  of  the 
notice. 

(3)  The  requirements  of  Section  5  of 
the  Administrative  Procedures  Act  (5 
U.S.C.  Sec.  554)  shall  not  apply  to  the 
conduct  of  the  informal  conference. 

(4)  An  electronic  or  stenographic 
record  shall  be  made  of  the  conference 


and  the  record  maintained  for  access  by 
the  parties,  until  final  release  of  the 
bond,  unless  recording  is  waived  by  all 
of  the  parties  to  the  conference. 

(f)  Review  and  decision.  (1)  The 
Office  shall  consider,  during  inspection, 
evaluation,  hearing  and  decision — 

(1)  Whether  the  permitee  has  met  the 
criteria  for  release  of  the  bond  under 

§  910.807-12; 

(ii)  The  degree  of  difficulty  in 
completing  any  remaining  reclamation, 
restoration  or  abatement  work;  and 

(iii)  Whether  pollution  of  surface  and 
subsurface  water  is  occurring,  the 
probability  of  future  pollution  or  the 
continuance  of  any  present  pollution, 
and  the  estimated  cost  of  abating  any 
pollution. 

(2)  If  no  informal  conference  has  been 
held  under  paragraph  (e)  of  this  section, 
the  Office  shall  notify  the  permittee  and 
any  other  interested  parties  in  writing  of 
its  decision  to  release  or  not  to  release 
all  or  part  of  the  performance  bond  or 
deposit  within  sixty  (60)  days  from  the 
receipt  of  the  completed  application,  or 
within  thirty  (30)  days  from  the  close  of 
the  public  comment  period  if  comments 
were  received,  whichever  occurs  last. 

(3)  If  there  has  been  an  informal 
conference  held  under  paragraph  (e)  of 
this  section,  the  notification  of  the 
decision  shall  be  made  to  the  permittee 
and  all  interested  parties  within  thirty 
(30)  days  after  conclusion  of  the 
conference. 

(4)  The  notice  of  the  decision  shall 
state  the  reasons  for  the  decision, 
recommend  any  corrective  actions 
necessary  to  secure  the  release,  and 
notify  the  permittee  and  all  interested 
parties  of  their  right  to  request  a  public 
hearing  in  accordance  with  paragraphs 

(g)  and  (h)  of  this  section. 

(5)  The  Office  shall  not  release  the 
bond  until:  (i)  The  town,  city  or  other 
municipality  nearest  to,  or  the  county  in 
which  the  surface  coal  mining  and 
reclamation  operation  is  located  has 
received  at  least  thirty  (30)  days  notice 
of  the  release  by  certified  mail;  and 

(ii)  The  right  to  request  a  public 
hearing  pursuant  to  paragraph  (g)  of  this 
section  has  not  been  exercised,  or  a 
final  decision  by  the  hearing  authority 
approving  the  release  has  been  issued 
pursuant  to  paragraph  (h)  of  this  section. 

(g)  Administrative  review.  Following 
receipt  of  the  decision  of  the  Office 
under  paragraph  (f)  of  this  section,  the 
permittee  or  any  affected  person  may 
request  a  public  hearing  conducted  by 
the  Office  of  Hearings  and  Appeals, 
Department  of  the  Interior,  on  the 
reasons  for  that  decision.  Requests  for 
hearings  shall  be  filed  within  30  days 
after  the  permittee  and  other  parties  are 


notified  of  the  decision  under  paragraph 
(f)  of  this  section. 

(h)  Public  hearings.  Hearings  shall  be 
conducted  in  accordance  with  5  U.S.C. 
Sec.  554  and  the  rules  of  the 
Department’s  Office  of  Hearings  and 
Appeals,  43  CFR  Part  4. 

§  910.807-12  Criteria  and  schedule  for 
release  of  performance  bond. 

(a)  The  Office  may  release  portions  of 
the  liability  under  performance  bonds 
applicable  to  the  permit  area  following 
the  completion  of  reclamation  phases  as 
defined  in  paragraph  (e)  of  this  section. 

(b)  The  maximum  liability  of 
performance  bonds  applicable  to  an 
increment  or  permit  area  which  may  be 
released  shall  be  calculated  on  the 
following  basis:  (1)  Release  of  an 
amount  not  to  exceed  60  percent  of  the 
total  bond  amount  on  the  increment  or 
permit  area  upon  completion  of  phase  I 
reclamation. 

(2)  Release  of  an  additional  amount 
not  to  exceed  25  percent  of  the  total 
original  bond  amount  on  the  permit  area 
or  an  increment  upon  completion  of 
phase  II  reclamation,  but  in  all  cases  the 
amount  remaining  shall  be  sufficient  to 
reestablish  vegetation  and  reconstruct 
any  drainage  structures. 

(3)  Release  of  the  remaining  portion  of 
the  total  performance  bond  on  the 
increment  or  permit  area  after  standards 
of  phase  III  reclamation  have  been 
attained  and  final  inspection  and 
procedures  of  30  CFR  910.807-11  have 
been  satisfied. 

(c)  The  Office  may  choose  to  release 
all  bond  coverage  for  an  increment  if  the 
phase  III  reclamation  of  the  increment  is 
complete.  The  portion  of  the  permit  area 
being  released  from  bond  coverage  shall 
be  capable  of  supporting  the  proposed 
postmining  land  use  independent  of  the 
successful  completion  of  the  reclamation 
portions  of  the  permit  area  still  under 
bond  or  not  yet  initially  disturbed.  No 
increment  shall  be  totally  released  from 
the  permit  area  until  conditions  of  phase 
III  reclamation  for  the  last  increment  of 
the  permit  area  have  been  met. 

(d)  The  Office  shall  require 
performance-bond  liability,  applicable 
to  the  permit  area  or  an  increment,  in 
the  amount  necessary  to¬ 
ll)  Allow  someone  other  than  the 

operator  to  complete  the  approved 
reclamation  plan,  achieving  compliance 
with  this  Part  of  the  permit; 

(2)  Allow  someone  other  than  the 
operator  to  abate  any  significant 
environmental  harm  to  air,  water,  or 
land  resources,  or  danger  to  public 
health  and  safety  prior  to  release  of  the 
land  under  the  terms  of  the  permit; 

(3)  Achieve  the  capability  of 
supporting  any  alternative  postmining 
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land-use  plan  proposed  in  the  permit, 
consistent  with  30  CFR  910.81fr-116, 

910.816- 133,  910.817-133,  including  such 
measures  as  may  be  necessary  in  the 
event  the  permittee  fails  to  undertake 
development  within  the  2  years  required 
by  30  CFR  910.806-116(bK3)(ii)  or 

910.817- 116(b)(3)(ii);  and 

(4)  Fulfill  the  minimum  bond  amount 
of  $10,000  as  required  by  30  CFR 
910.805-12. 

(e)  For  the  purposes  of  this  subpart — 

(1)  Reclamation  phase  I  shall  be 
deemed  to  have  been  completed  when 
the  permittee  completes  backfilling, 
topsoil  replacement,  regrading,  and 
drainage  control  in  accordance  with  the 
approved  reclamation  plan;  and 

(2)  Reclamation  phase  II  shall  be 
deemed  to  have  been  completed  when — 

(i)  Revegetation  has  been  established 
in  accordance  with  the  approved 
reclamation  plan  and  the  standards  for 
the  success  of  revegetation  are  met; 

(ii)  The  lands  are  not  contributing 
suspended  solids  to  stream  flow  or 
runoff  outside  the  permit  area  in  excess 
of  the  requirements  of  Subparts  910.815 
through  910.828;  and 

(iii)  With  respect  to  prime  farmlands, 
soil  productivity  has  been  returned  to 
the  level  of  yield  as  required  by  30  CFR 
910.785-17  and  Subpart  910.823  when 
compared  with  non-mined  prime 
farmland  in  the  surrounding  area  as 
determined  from  the  soil  survey 
performed  under  the  plan  approved 
under  30  CFR  910.785-17;  and 

(iv)  The  provisions  of  a  plan  approved 
by  the  Office  for  the  sound  future 
management  of  any  permanent 
impoundment  by  the  permittee  or 
landowner  have  been  implemented  to 
the  satisfaction  of  the  Office;  and 

(3)  Reclamation  phase  III  will  be 
deemed  to  have  been  completed  when — 

(i)  The  permittee  has  successfully 
completed  all  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  approved  reclamation  plan  so 
that  the  land  is  capable  of  supporting 
any  postmining  land  use  approved 
pursuant  to  30  CFR  910.816-133  or 

910.817- 133; 

(ii)  The  permittee  has  achieved 
compliance  with  the  requirements  of  this 
Part  and  the  permit;  and 

(iii)  The  applicable  liability  period 
under  Section  515(b)(20)  of  the  Act  and 
30  CFR  910.805-13(b)  has  expired. 

Subpart  910.808— Performance  Bond 
Forfeiture  Criteria  and  Procedures 

§910.808-11  General. 

(a)  The  Office  shall  forfeit  all  or  part 
of  a  bond  for  any  permit  where  required 
or  authorized  by  §  910.808-13. 


(b)  The  Office  may  withhold 
forfeiture,  if  the  permittee  and  surety,  if 
applicable,  agree  to  a  compliance 
schedule  to  comply  with  the  violations 
of  the  permit  or  bond  conditions. 

(c)  The  Office  may  allow  the  surety  to 
complete  the  reclamation  plan  if  the 
surety  can  demonstrate  the  ability  to 
complete  the  reclamation  plan,  including 
achievement  of  the  capability  to  support 
the  alternative  postmining  land  use 
approved  by  the  Office.  No  bond  shall 
be  released,  except  for  partial  releases 
authorized  under  30  CFR  910.807-11, 
until  successful  completion  of  all 
reclamation  under  the  terms  of  the 
permit,  including  applicable  liability 
periods  of  30  CFR  Subpart  910.807. 

§  910.808-12  Procedures. 

(a)  In  the  event  forfeiture  of  the  bond 
is  required  by  §  §  910.808-11  and 

910.808- 13,  the  Office  shall —  ' 

(1)  Send  written  notification  by 
certified  mail,  return  receipt  requested 
to  the  permittee,  and  the  surety  on  the 
bond,  if  applicable,  of  the  Office’s 
determination  to  forfeit  all  or  part  of  the 
bond  and  the  reasons  for  the  forfeiture, 
including  a  finding  of  the  amount  to  be 
forfeited: 

(2)  Advise  the  permittee  and  surety,  if 
applicable,  of  any  rights  of  appeal  that 
may  be  available  from  that 
determination  under  5  U.S.C.  Section  554 
and  43  CFR  Part  4;  and 

(3)  Proceed  in  an  action  for  collection 
on  the  bond  as  provided  by  applicable 
laws  for  the  collection  of  defaulted 
bonds  or  other  debts,  consistent  with 
this  section,  for  the  amount  forfeited,  if 
an  appeal  is  not  filed  within  a  time 
established  by  the  Office  and  a  stay  of 
collection  issued  by  the  hearing 
authority  or  such  appeal  is  unsuccessful; 
and 

(4)  If  an  appeal  is  filed,  defend  the 
action. 

(b)  The  written  determination  to 
forfeit  all  or  part  of  the  bond,  including 
the  reasons  for  forfeiture  and  the 
amount  to  be  forfeited,  shall  be  a  final 
decision  by  the  OfHce. 

(c)  The  Office  may  forfeit  any  or  all 
bonds  deposited  for  an  entire  permit 
area  or  any  increment  thereof  in  order  to 
satisfy  3o  CFR  910.808-11  through 

910.808- 14.  Liability  imder  any  bond 
covering  any  increment  of  the  permit 
area  shall  extend  to  the  entire  permit 
area. 

(d)  The  Office  shall  utilize  funds 
collected  from  bond  forfeiture  to 
complete  the  reclamation  plan  on  the 
permit  area  on  which  bond  coverage 
applies,  and  to  cover  associated 
administrative  expenses. 


§  910.808-13  Criteria  for  forfeiture. 

(a)  A  bond  shall  be  forfeited,  if  the 
Office  finds  that — 

(1)  The  permittee  has  violated  any  of 
the  terms  or  conditions  of  the  bond  and 
has  failed  to  take  corrective  action; 

(2)  The  permittee  has  failed  to 
conduct  the  surface  mining  and 
reclamation  operations  in  accordance 
with  conditions  of  this  part  and  the 
permit  within  the  time  required,  and  the 
Office  has  determined  that  it  is 
necessary  in  order  to  fulfill  the 
requirements  of  the  permit  and  the 
reclamation  plan,  to  have  someone  other 
than  the  operator  correct  or  complete 
reclamation; 

(3)  The  permit  of  the  area  under  bond 
has  been  revoked,  unless  the  operator 
assumes  liability  for  completion  of 
reclamation  work  and  is,  in  the  opinion 
of  the  Office,  diligently  and 
satisfactorily  performing  such  work;  or 

(4)  The  permittee  has  failed  to  comply 
with  a  compliance  schedule  approved 
pursuant  to  §  910.808-ll(b). 

(b)  A  bond  may  be  forfeited,  if  the 
Office  finds  that — 

(1)  The  permittee  has  become 
insolvent,  failed  in  business,  been 
adjudicated  a  bankrupt,  filed  a  petition 
in  bankruptcy  or  for  a  receiver,  or  had  a 
receiver  appointed  by  any  court;  or 

(2)  A  creditor  of  the  permittee  has 
attached  or  executed  a  judgment  against 
the  permittee’s  equipment,  materials, 
facilities  at  the  permit  area  or  on  the 
collateral  pledged  to  the  Office;  and 

(3)  The  permittee  cannot  demonstrate 
or  prove  the  ability  to  continue  to 
operate  in  compliance  with  the  permit. 

§  910.808-14  Determination  of  forfeiture 
amount. 

The  Office  shall  either — 

(a)  Determine  the  amount  of  the  bond 
to  be  forfeited  on  the  basis  of  the 
estimated  cost  to  the  Office  or  its 
contractor  to  complete  the  reclamation 
plan  and  other  regulatory  requirements 
in  accordance  with  this  part,  and  the 
requirements  of  the  permit;  or 

(b)  Forfeiture  the  entire  amount  of  the 
bond  for  which  liability  is  outstanding 
and  deposit  the  proceeds  thereof  in  an 
escrow  account  to  offset  costs  and 
adminstrative  expenses  associated  with 
the  conduct  of  reclamation,  restoration 
or  abatement  activities  by  the  Office. 

(c)  A  bond  may  be  forfeited,  if  the 
Office  finds  that — 

(1)  The  permittee  has  become 
insolvent,  failed  in  business,  been 
adjudicated  a  bankrupt,  filed  a  petition 
in  bankruptcy  or  for  a  receiver,  or  had  a 
receiver  appointed  by  any  court;  or 

(2)  A  creditor  of  the  permittee  has 
attached  or  executed  a  judgment  against 
the  permittee’s  equipment,  materials, 
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facilities  at  the  permit  area  or  on  the 
collateral  pledged  to  the  Office:-and 

(3)  The  permittee  cannot  demonstrate 
or  prove  the  ability  to  continue  to 
operate  in  compliance  with  the  permit. 

§  910.808-14  Determination  of  forfeiture 
amount. 

The  Office  shall  either — 

(a)  Determine  the  amount  of  the  bond 
to  be  forfeited  on  the  basis  of  the 
estimated  cost  to  the  Office  or  its 
contractor  to  complete  the  reclamation 
plan  and  other  regulatory  requirements 
in  accordance  with  this  part,  and  the 
requirements  of  the  permit:  or 

(b)  Forfeit  the  entire  amount  of  the 
bond  for  which  liability  is  outstanding 
and  deposit  the  proceeds  thereof  in  an 
escrow  account  to  offset  costs  and 
administrative  expenses  associated  with 
the  conduct  of  reclamation,  restoration 
or  abatement  activities  by  the  Office. 
Any  remainder  amount  of  the  bond  in 
excess  of  the  cost  expended  to  complete 
the  reclamation  activities  shall  be 
reimbursed  to  the  permittee. 

Subpart  910.815— Performance 
Standards— Coal  Exploration 

§  910.815-1 1  General  responsibility  of 
persons  conducting  coal  exploration. 

(a)  Each  person  who  conducts  coal 
exploration  which  substantially  disturbs 
the  natural  land  surface  and  in  which 
250  tons  or  less  of  coal  are  removed 
shall  file  the  notice  of  intention  to 
explore  required  under  30  CFR  910.776- 
11  and  shall  comply  with  §  910.815-15. 

(b)  Each  person  who  conducts  coal 
exploration  which  substantially  disturbs 
the  natural  land  surface  and  in  which 
more  than  250  tons  of  coal  are  removed 
in  the  area  described  by  the  written 
approval  from  the  Office,  shall  comply 
with  the  procedures  described  in  the 
exploration  and  reclamation  operations 
plan  approved  under  30  CFR  910.776-12 
and  shall  comply  with  §  910.815-15. 

§910.815-13  Required  documents. 

Each  person  who  conducts  coal 
exploration  which  substantially  disturbs 
the  natural  land  surface  and  which 
removes  more  than  250  tons  of  coal 
shall,  while  in  the  exploration  area, 
possess  written  approval  of  the  Office 
for  the  activities  granted  under  30  CFR 
910.776-12.  The  written  approval  shall 
be  available  for  review  by  the 
authorized  representative  of  the  Office 
upon  request. 

§  910.815-15  Performance  standards  for  ' 
coal  exploration. 

The  performance  standards  in  this 
Section  are  applicable  to  coal 
exploration  which  substantially  disturbs 
land  surface. 


(a)  Habitats  of  unique  value  for  fish, 
wildlife,  and  other  related 
environmental  values  and  areas 
identified  in  30  CFR  910.780-16(b)  shall 
not  be  disturbed  during  coal  exploration. 

(b) The  person  who  conducts  coal 
exploration  shall,  to  the  extent 
practicable,  measure  important 
environmental  characteristics  of  the 
exploration  area  during  the  operations,  • 
to  minimize  environmental  damage  to 
the  area  and  to  provide  supportive 
information  for  any  permit  application 
that  person  may  submit  under  Subparts 
910.770  through  910.792. 

(c) (1)  Vehicular  travel  on  other  than 
established  graded  and  surfaced  roads 
shall  be  limited  by  the  person  who 
conducts  coal  exploration  to  that 
absolutely  necessary  to  conduct  the 
exploration.  Travel  shall  be  confined  to 
graded  and  surfaced  roads  during 
periods  when  excessive  damage  to 
vegetation  or  rutting  of  the  land  surface 
could  result. 

(2)  Any  new  road  in  the  exploration 
area  which  is  used  less  than  6  months 
shall  comply  with  the  provisions  of  30 
CFR  910.816-170  through  910.816-176.  If 
the  road  will  be  used  longer  than  6 
months,  it  shall  comply  with  the 
provisions  of  30  CFR  910.816-150 
through  910.816-166. 

(3)  Existing  roads  may  be  used  for 
exploration  in  accordance  with  the 
following:  (i)  All  applicable  Federal, 
State,  and  local  requirements  shall  be 
met. 

(ii)  If  the  road  is  significantly  altered 
for  exploration,  including,  but  not 
limited  to.  change  of  grade,  widening,  or 
change  of  route,  or  if  use  of  the  road  for 
exploration  contributes  additional 
suspended  solids  to  streamflow  or 
runoff,  them  paragraph  (g)  of  this  section 
shall  apply  to  all  areas  of  the  road 
which  are  altered  or  which  result  in 
such  additional  contributions. 

(iii)  If  the  road  is  signiHcantly  altered 
for  exploration  activities  and  will 
remain  as  a  permanent  road  after 
exploration  activities  are  completed,  the 
person  conducting  exploration  shall 
ensure  that  the  requirements  of  30  CFR 
910.816-150  through  910.816-166,  as 
appropriate,  are  met  for  the  design, 
construction,  alteration,  and 
maintenance  of  the  road. 

(4)  Promptly  after  exploration 
activities  are  completed,  existing  roads 
used  during  exploration  shall  be 
reclaimed  either — 

(i)  To  a  condition  equal  to  or  better 
than  their  pre-exploration  condition:  or 

(ii)  To  the  condition  required  for 
permanent  roads  under  30  CFR  910.816- 
150  through  910.816-166,  as  appropriate. 

(d)  If  excavations,  artificial  flat  areas, 
or  embankments  are  created  during 


exploration,  these  areas  shall  be 
returned  to  the  approximate  original 
contour  promptly  after  such  features  are 
no  longer  needed  for  coal  exploration. 

(e)  Topsoil  shall  be  removed,  stored, 
and  redistributed  on  disturbed  areas  as 
necessary  to  assure  successful 
revegetation  or  as  required  by  the 
Office. 

(f)  Revegetation  of  areas  disturbed  by 
coal  exploration  shall  be  performed  by 
the  person  who  conducts  the 
exploration,  or  his  or  her  agent.  If  more 
than  250  tons  of  coal  are  removed  from 
the  exploration  area,  all  revegetation 
shall  be  in  compliance  with  the  plan 
approved  by  the  Office  and  carried  out 
in  a  manner  that  encourages  prompt 
vegetative  cover  and  recovery  of 
producivity  levels  compatible  with 
approved  postexploration  land  use  and 
in  accordance  with  the  following: 

(1)  All  disturbed  lands  shall  be  seeded 
or  planted  to  the  same  seasonal  variety 
native  to  the  disturbed  area.  If  both  the 
preexploration  and  postexploration  land 
uses  are  intensive  agriculture,  planting 
of  the  crops  normally  grown  will  meet 
the  requirements  of  this  Paragraph. 

(2)  The  vegetative  cover  shall  be 
capable  of  stabilizing  the  soil  surface  in 
regards  to  erosion. 

(g)  With  the  exception  of  small  and 
temporary  diversions  of  overland  flow 
of  water  around  new  roads,  drill  pads, 
and  support  facilities,  no  ephemeral, 
intermittent  or  perennial  stream  shall  be 
diverted  during  coal  exploration 
activities.  Overland  flow  of  water  shall 
be  diverted  in  a  manner  that — 

(1)  Prevents  erosion: 

(2)  To  the  extent  possible  using  the 
best  technology  currently  available, 
prevents  additional  contributions  of 
suspended  solids  to  streamflow  or 
runoff  outside  the  exploration  area:  and 

(3)  Complies  with  all  other  applicable 
State  or  Federal  requirements. 

(h)  Each  exploration  hole,  borehole, 
well,  or  other  exposed  underground 
opening  created  during  exploration  must 
meet  the  requirements  of  30  CFR 
910.816-13,  910.816-14,  and  910.816-15. 

(i)  All  facilities  and  equipment  shall 
be  removed  from  the  exploration  area 
promptly  when  they  are  no  longer 
needed  for  exploration,  except  for  those 
facilities  and  equipment  that  the  Office 
determines  may  remain  to — 

(1)  Provide  additional  environmental 
quality  data: 

(2)  Reduce  or  control  the  on-and  off¬ 
site  effects  of  the  exploration  activities: 
or 

(3)  Facilities  future  surface  mining  and 
reclamation  operations  by  the  person 
conducting  the  exploration,  under  an 
approved  permit. 
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(j)  Coal  exploration  shall  be 
conducted  in  a  manner  which  minimizes 
disturbance  of  the  prevailing  hydrologic 
balance,  and  shall  include  sediment 
control  measures  such  as  those  listed  in 
30  CFR  910.816-45  or  sedimentation 
ponds  which  comply  with  30  CFR 

910.816- 46.  The  Office  may  specify 
additional  measures  which  shall  be 
adopted  by  the  person  engaged  in  coal 
exploration. 

(k)  Toxic-  or  acid-forming  materials 
shall  be  handled  and  disposed  of  in 
accordance  with  30  CFR  910.816-48  and 

910.816- 103.  If  specified  by  the  Office, 
additional  measures  shall  be  adopted  by 
the  person  engaged  in  coal  exploration. 

§  910.815-17  Requirement  for  a  permit 

Any  person  who  extracts  coal  for 
commercial  sale  during  coal  exploration 
operations  must  obtain  a  permit  for 
those  operations  from  the  Office  under 
Subparts  910.770  through  910.795.  No 
permit  is  required  if  the  Office  makes  a 
prior  determination  that  the  sale  is  to 
test  for  coal  properties  necessary  for  the 
development  of  surface  coal  mining  and 
reclamation  operations  for  which  a 
permit  application  is  to  be  submitted  at 
a  later  time. 

Subpart  910.816— Performance 
Standards— Surface  Mining  Activities 

§  910.816-11  Signs  and  markers. 

(a)  Specification.  Signs  and  markers 
required  under  this  Subpart  shall — 

(l)  Be  posed  and  maintained  by  the 
person  who  conducts  the  surface  mining 
activities; 

(2)  Be  of  a  uniform  design  throughout 
the  operation  that  can  be  easily  seen 
and  read; 

(3)  Be  made  of  durable  material;  and 

(4)  Conform  to  local  ordinances  and 
codes. 

(b)  Duration  of  maintenance.  Signs 
and  markers  shall  be  maintained  during 
the  conduct  of  all  activities  to  which 
they  pertain. 

(c)  Mine  and  permit  identification 
signs.  (1]  Identihcation  signs  shall  be 
displayed  at  each  point  of  access  to  the 
permit  area  from  public  roads. 

(2)  Signs  shall  show  the  name, 
business  address,  and  telepone  number 
of  the  person  who  conducts  the  surface 
mining  activities  and  the  identification 
number  of  the  current  permit  authorizing 
surface  mining  activities. 

(3)  Signs  shall  be  retained  and 
maintained  until  after  the  release  of  all 
bonds  for  the  permit  area. 

(d)  Perimeter  markers.  The  perimeter 
of  a  permit  area  shall  be  clearly  marked 
before  the  beginning  of  surface  mining 
activities. 


(e)  Buffer  zone  markers.  Buffer  zones 
shall  be  marked  along  their  boundaries 
as  required  under  §  910.816-57. 

(f)  Blasting  signs.  If  blasting  is 
conducted  incident  to  surface  mining 
activities,  the  person  who  conducts 
these  activities  shall: 

(1)  Conspicuously  display  signs 
reading,  ‘Blasting  Area’  along  the  edge 
of  any  blasting  area  that  comes  within 
50  feet  of  any  road  within  the  permit  . 
area,  or  within  100  feet  of  any  public 
road  right  of  way. 

(2)  Place  at  all  entrances  to  the  permit 
area  from  public  roads  or  highways 
conspicuous  signs  which  state 
“Warning!  Explosives  in  Use’,  which 
clearly  explain  the  blast  warning  and  all 
clear  signals  that  are  in  use,  and  which 
explain  the  marking  of  blast  areas  and 
charged  holes  within  the  permit  area. 

(g)  Topsoil  markers.  Where  topsoil  or 
other  vegetation  supporting  material  is 
segregated  and  stockpiled  as  required 
under  §  910.816-23,  the  stockpiled 
material  shall  be  clearly  marked. 

§  910.816-13  Casing  and  sealing  of  drilled 
holes:  General  requirements. 

Each  exploration  hole,  other  drill  or 
borehole,  well,  or  other  exposed 
underground  opening  shall  be  cased, 
sealed,  or  otherwise  managed,  as 
approved  by  the  Office,  to  prevent  acid 
or  other  toxic  drainage  from  entering 
ground  or  surface  waters,  to  minimize 
disturbance  to  the  prevailing  hydrologic 
balance,  and  to  ensure  the  safety  of 
people,  livestock,  fish  and  wildlife,  and 
machinery  in  the  permit  and  adjacent 
area.  If  these  openings  are  uncovered  or 
exposed  by  surface  mining  activities 
within  the  permit  area  they  shall  be 
permanently  closed,  unless  approved  for 
water  monitoring,  or  otherwise  managed 
in  a  manner  approved  by  the  Office.  Use 
of  a  drilled  hole  or  borehole  or 
monitoring  well  as  a  water  well  must 
meet  the  provisions  of  |  910.816-53.  This 
Section  does  not  apply  to  holes  solely 
drilled  and  used  for  blasting. 

§  910.816-14  Casing  and  sealing  of  drilled 
holes:  Temporary. 

Each  exploration  hole,  other  drill  or 
boreholes,  wells  and  other  exposed 
underground  openings  which  have  been 
identified  in  the  approved  permit 
application  for  use  to  return  coal 
processing  waste  or  water  to 
underground  workings,  or  to  be  used  to 
monitor  ground  water  conditions,  shall 
be  temporarily  sealed  before  use  and 
protected  during  use  by  barricades,  or 
fences,  or  other  protective  devices 
approved  by  the  Office.  'These  devices 
shall  be  periodically  inspected  and 
maintained  in  good  operating  condition 


"  I 

by  the  person  who  conducts  the  surface 
mining  activities. 

§  910.816-15  Casing  and  sealing  of  drilled 
holes:  Permanent 

When  no  longer  needed  for  monitoring 
or  other  use  approved  by  the  Office  ' 
upon  a  finding  of  no  adverse 
environmental  or  health  and  safety 
effect,  or  unless  approved  for  transfer  as 
a  water  well  under  §  910.816-53,  each 
exploration  hole,  other  drilled  hole  or 
borehole,  well,  and  other  exposed 
undergroimd  opening  shall  be  capped, 
sealed,  backfilled,  or  otherwise  properly 
managed,  as  required  by  the  Office, 
under  §  910.816-13  and  consistent  with 
30  CFR  75.1711.  Permanent  closure 
measures  shall  be  designed  to  prevent 
access  to  the  mine  workings  by  people, 
livestock,  fish  and  wildlife,  and 
machinery,  and  to  keep  acid  or  other 
toxic  drainage  fi'om  entering  groimd  or 
surface  waters. 

§  910.816-21  Topsoil:  General 
requirements. 

(a)  Before  disturbance  of  an  area, 
topsoil  and  subsoils  to  be  saved  under 
§  910.816.22  shall  be  separately  removed 
and  segregated  from  other  material. 

(b)  After  removal,  topsoil  shall  either 
be  immediately  redistributed  as  required 
imder  §  910.816.24  or  stockpiled  pending 
distribution  as  required  imder 
§  910.816.23. 

§  910.816-22  Topsoil:  Removal. 

(a)  Timing.  Topsoil  shall  be  removed 
after  vegetative  cover  that  would 
interfere  with  the  use  of  the  topsoil  is 
cleared  from  the  areas  to  be  disturbed, 
but  before  any  drilling,  blasting,  mining, 
or  other  surface  disturbance. 

(b)  Materials  to  be  removed.  All 
topsoil  shall  be  removed  in  a  separate 
layer  from  the  areas  to  be  disturbed, 
unless  use  of  substitute  or  supplemental 
materials  is  approved  by  the  Office  in 
accordance  with  paragraph  (e]  of  this 
section.  If  use  of  substitute  or 
supplemental  materials  is  approved,  all 
materials  to  be  redistributed  shall  be 
removed. 

(c)  Material  to  be  removed  in  thin 
topsoil  situations.  If  the  topsoil  is  less 
than  6  inches,  a  6-inch  layer  that 
includes  the  A  horizon  and  the 
unconsolidated  materials  immediately 
below  the  A  horizon  or  the  A  horizon 
and  all  unconsolidated  material  if  the 
total  available  is  less  than  6  inches, 
shall  be  removed  and  the  mixture 
segregated  and  redistributed  as  the 
surface  soil  layer,  unless  topsoil 
substitutes  are  approved  by  the  Office 
pursuant  to  paragraph  (e)  of  this  section. 

(d}  Subsoil  segregation.  The  B  horizon 
and  portions  of  the  C  horizon,  or  other 
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underlying  layers  demonstrated  to  have 
qualities  for  comparable  root 
development  shall  be  segregated  and 
replaced  as  subsoil,  if  the  Office 
determines  that  either  of  these  is 
necessary  or  desirable  to  ensure  soil 
productivity  consistent  with  the  • 
approved  postmining  land  use. 

(e)  Topsoil  substitutes  and 
supplements.  (1)  Selected  overburden 
materials  may  be  substituted  for  or  used 
as  a  supplement  to.  topsoil,  if  the  Office 
determines  that  the  resulting  soil  * 
medium  is  equal  to  or  more  suitable  for 
sustaining  revegetation  than  is  the 
available  topsoil  and  the  substitute 
material  is  the  best  available  to  support 
revegetation.  This  determination  shall 
be  based  on: 

(1)  The  results  of  chemical  and 
physical  analyses  of  overburden  and 
topsoil.  These  analyses  shall  include 
determinations  of  pH,  net  acidity  or 
alkalinity,  phosphorus,  potassium, 
texture  class,  and  other  analyses  as 
required  by  the  Office.  The  Office  may 
also  require  that  results  of  field-site 
trials  or  greenhouse  tests  be  used  to 
demonstrate  the  feasibility  of  using 
these  overburden  materials. 

(ii)  Results  of  analyses,  trials,  and 
tests  shall  be  submitted  to  the  Office. 
Certifications  of  trials  and  tests  shall  be 
made  by  a  laboratory  approved  by  the 
Office,  stating  that: 

(A)  The  proposed  substitute  material 
is  equal  to  or  more  suitable  for 
sustaining  the  vegetation  than  is  the 
available  topsoil; 

(B)  The  substitute  material  is  the  best 
available  material  to  support  the 
vegetation;  and 

(C)  The  trials  anfl  tests  were' 
conducted  using  standard  testing 
procedures. 

(2)  Substituted  or  supplemental 
material  shall  be  removed,  segregated, 
and  replaced  in  compliance  with  the 
requirements  for  topsoil  under  this 
section. 

(f)  Limits  on  topsoil  removal  area. 
Where  the  removal  of  vegetative 
material,  topsoil,  or  other  materials  may 
result  in  erosion  which  may  cause  air  or 
water  pollution — 

(1)  The  size  of  the  area  from  which 
topsoil  is  removed  at  any  one  time  shall 
be  limited; 

(2)  The  surface  soil  layer  shall  be 
redistributed  at  a  time  when  the 
physical  and  chemical  properties  of 
topsoil  can  be  protected  and  erosion  can 
be  minimized;  and 

(3)  Such  other  measures  shall  be  taken 
as  the  Office  may  approve  or  require  to 
control  erosion. 


§  910.816-23  Topsoil:  Storage. 

(a)  Topsoil  and  other  materials 
removed  under  §  910.816-22  shall  be 
stockpiled  only  when  it  is  impractical  to 
promptly  redistribute  such  materials  on 
regraded  areas. 

(b)  Stockpiled  materials  shall  be 
selectively  placed  on  a  stable  area 
within  the  permit  area,  not  disturbed, 
and  protected  from  wind  and  water 
erosion,  unnecessary  compaction,  and 
contaminants  which  lessen  the 
capability  of  the  materials  to  support 
vegetation  when  redistributed. 

(1)  Protection  measures  shall  be 
accomplished  either  by — 

(1)  An  effective  cover  of  nonnoxious, 
quick-growing  annual  and  perennial 
plants,  seeded  or  planted  during  the  first 
normal  period  after  removal  for 
favorable  planting  conditions;  or 

(ii)  Other  methods  demonstrated  to 
and  approved  by  the  Office  to  provide 
equal  protection. 

(2)  Unless  approved  by  the  Office, 
stockpiled  topsoil  and  other  materials 
shall  not  be  moved  until  required  for 
redistribution  on  a  regraded  area. 

§  910.816-24  Topsoil:  Redlstribgtion. 

(a)  After  final  grading  and  before  the 
replacement  of  topsoil  and  other 
materials  segregated  in  accordance  with 
§  910.816-23,  regraded  land  shall  be 
scarified  or  otherwise  treated  as 
required  by  the  Office  to  eliminate 
slippage  surfaces  and  to  promote  root 
penetration.  If  the  person  who  conducts 
the  surface  mining  activities  shows, 
through  appropriate  tests,  and  the  Office 
approves,  ^at  no  harm  will  be  caused  to 
the  topsoil  and  vegetation,  scarification 
may  be  conducted  after  topsoiling. 

(b)  Topsoil  and  other  materials  shall 
be  redistributed  in  a  manner  that — 

(1)  Achieves  an  approximate  uniform, 
stable  thickness  consistent  with  the 
approved  postmining  land  uses, 
contours,  and  surface  water  drainage 
system; 

(2)  Prevents  excess  compaction  of  the 
topsoil;  and 

(3)  Protects  the  topsoil  from  wind  and 
water  erosion  before  and  after  it  is 
seeded  and  planted. 

§  910.816-25  Topsoil:  Nutrients  and  soil 
amendments. 

Nutrients  and  soil  amendments  in  the 
amounts  determined  by  soil  tests  shall 
be  applied  to  the  redistributed  surface 
soil  layer,  so  that  it  supports  the 
approved  postmining  land  use  and 
meets  the  revegetation  requirements  of 
§§  910.816-111  through  910.816-117.  All 
soil  tests  shall  be  performed  by  a 
qualified  laboratory  using  standard 
methods  approved  by  the  Office. 


§  910.816-41  Hydrologic  balance:  General 
requirements. 

(a)  Surface  mining  activities  shall  be 
planned  and  conducted  to  minimize 
changes  to  the  prevailing  hydrologic 
balance  in  bo^  the  permit  area  and 
adjacent  area,  in  order  to  prevent  long¬ 
term  adverse  changes  in  that  balance 
that  could  result  from  those  activities. 

(b)  Changes  in  water  quality  and 
quantity,  in  the  depth  to  ground  water, 
and  in  the  location  of  surface  water 
drainage  channels  shall  be  minimized  so 
that  the  approved  postmining  land  use 
of  the  permit  area  is  not  adversely 
affected. 

(c)  In  no  case  shall  Federal  and  State 
water  quality  statutes,  regulations, 
standards,  or  effluent  limitations  be  ' 
violated. 

(d)  Operations  shall  be  conducted  to 
minimize  water  pollution  and,  where 
necessary,  treatment  methods  shall  be 
used  to  control  water  pollution. 

(1)  Each  person  who  conducts  surface 
mining  activities  shall  emphasize  mining 
and  reclamation  practices  that  prevent 
or  minimize  water  pollution.  Changes  in 
flow  of  drainage  shall  be  used  in 
preference  to  the  use  of  water  treatment 
facilities. 

(2)  Acceptable  practices  to  control 
and  minimize  water  pollution  include, 
but  are  not  limited  to — 

(1)  Stabilizing  disturbed  areas  through 
land  shaping; 

(ii)  Diverting  runoff; 

(iii)  Achieving  quickly  germinating 
and  growing  stands  of  temporary 
vegetation; 

(iv)  Regulating  channel  velocity  of 
water; 

(v)  Lining  drainage  channels  with  rock 
or  vegetation; 

(vi)  Mulching; 

(vii)  Selectively  placing  and  sealing 
acid-forming  and  toxic-forming 
materials;  and 

(viii)  Selectively  placing  waste 
materials  in  backfill  areas. 

(3)  If  the  practices  listed  at  paragraph 
(d)(2)  of  this  section  are  not  adequate  to 
meet  the  requirements  of  this  Subpart, 
the  person  who  conducts  surface  mining 
activities  shall  operate  and  maintain  the 
necessary  water  treatment  facilities  for 
as  long  as  treatment  is  required  under 
this  Subpart. 

§  910.816-42  Hydrologic  balance:  Water 
quality  standards  and  effluent  limitations. 

(a)  (1)  [Reserved] 

(2)  Sedimentation  ponds  and  other 
treatment  facilities  shall  be  maintained 
until  the  disturbed  area  has  been 
restored  and  the  vegetation 
requirements  of  §  §  910.816-111  through 
910.816-117  are  met  and  the  quality  of 
the  untreated  drainage  from  the 
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disturbed  area  meets  the  applicable 
State  and  Federal  water  quality 
standards  requirements  for  the  receiving 
stream. 

(3)  The  Office  may  grant  exemptions 
from  these  requirements  only  when: 

(i)  The  disturbed  drainage  area  within 
the  total  disturbed  area  is  small;  and 

(ii)  The  person  who  conducts  the 
surface  mining  activities  demonstrates 
that  sedimentation  ponds  and  treatment 
facilities  are  not  necessary  for  drainage 
from  the  disturbed  drainage  areas  to 
meet  the  effluent  limitations  in  the  table 
below  and  the  applicable  State  and 
Federal  water  quality  standards  for 
downstream  receiving  waters. 

(4j  For  the  purposes  of  this  section 
only,  disturbed  area  shall  not  include 
those  areas  in  which  only  diversion 
ditches,  sedimentation  ponds,  or  roads 
are  installed  in  accordance  with  this 
Subpart  and  the  upstream  area  is  not 
otherwise  disturbed  by  the  person  who 
conducts  the  surface  mining  activities. 

(5)  Sedimentation  ponds  required  by 
this  Section  shall  be  constructed  in 
accordance  with  §  910.816-46,  in 
appropriate  locations  before  beginning 
any  surface  mining  activities  in  the 
drainage  area  to  be  affected. 

(6)  Where  the  sedimentation  pond  or 
series  of  sedimentation  ponds  is  used  so 
as  to  result  in  the  mixing  of  drainage 
from  the  disturbed  areas  with  drainage 
from  other  areas  not  disturbed  by 
current  surface  coal  mining  and 
reclamation  operations,  the  permittee 
shall  achieve  the  effluent  limitations  set 
forth  below  for  all  of  the  mixed  drainage 
when  it  leaves  the  permit  area. 

(7)  [Reserved] 

(b)  A  discharge  from  the  disturbed 
areas  is  not  subject  to  the  effluent 
limitation  of  this  section  if  any  overflow, 
increase  in  volume  of  a  discharge  or 
discharge  from  a  by-pass  system  caused 
by  precipitation  or  snowmelt  shall  not 
be  subject  to  the  limitations  set  forth  in 
paragraph  (a)  of  this  section.  This 
exemption  shall  be  available  only  if  the 
facility  is  designed,  constructed  and 
maintained  to  contain  or  treat  the 
volume  of  water  which  would  fall  on  the 
areas  covered  by  this  subpart  during  a 
10-year  24-hour  or  larger  precipitation 
even  (or  snowmelt  of  equivalent 
volume).  The  operator  shall  have  the 
burden  of  demonstrating  to  the 
appropriate  authority  that  the 
prerequisites  to  an  exemption  set  forth 
in  this  subsection  have  been  met. 

(c)  Adequate  facilities  shall  be 
installed,  operated,  and  maintained  to 
treat  any  water  discharged  from  the 
disturbed  area  to  that  it  complies  with 
all  Federal  and  State  laws  and 
regulations  and  the  limitations  of  this 
Section.  If  the  pH  of  water  to  be 


discharged  from  the  distiu-bed  area  is 
less  than  6.0,  an  automatic  lime  feeder 
or  other  automatic  neutralization 
process  approved  by  the  Ofhce  shall  be 
installed,  operated,  and  maintained.  The 
Office  may  authorize  the  use  of  a 
manual  system,  if  it  finds  that — 

(1)  flow  is  infrequent  and  presents 
small  and  infrequent  treatment 
requirements  to  meet  applicable 
standards  which  do  not  require  use  of 
an  automatic  neutralization  process;  and 

(2)  Timely  and  consistent  treatment  is 
ensured. 

§  910.816-43  Hydrologic  balance: 
Diversions  and  conveyance  of  overiand 
fiow  and  shaiiow  ground  water  fiow,  and 
ephemeral  streams. 

Overland  flow,  including  flow  through 
litter,  and  shallow  ground  water  flow 
from  undisturbed  areas,  and  flow  in 
ephemeral  streams,  may  be  diverted 
away  from  disturbed  areas  by  means  of 
temporary  or  permanent  diversions,  if 
required  or  approved  by  the  Office  as 
necessary  to  minimize  erosion,  to  reduce 
the  volume  of  water  to  be  treated,  and  to 
prevent  or  remove  water  ft-om  contact 
with  acid-forming  or  toxic-forming 
materials.  The  following  requirements 
shall  be  met  for  all  diversions  and  for  all 
collection  drains  that  are  used  to 
transport  water  into  water-treatment 
facilities  and  for  all  diversions  of 
overland  and  shallow  ground  water  flow 
and  ephemeral  streams — 

[a]  Temporary  diversions  shall  be 
constructed  to  pass  safely  the  peak 
runoff  from  a  precipitation  event  with  a 
2-year  recurrence  interval,  or  a  larger 
event  as  specified  by  the  Office. 

[b]  To  protect  fills  and  property  and  to 
avoid  danger  to  public  health  and 
safety,  permanent  diversions  shall  be 
constructed  to  pass  safely  the  peak 
runoff  from  a  precipitation  event  with  a 
10-year  recurrence  interval,  or  a  larger 
event  as  specified  by  the  Office. 
Permanent  diversions  shall  be 
constructed  with  gently  sloping  banks 
that  are  stabilized  by  vegetation. 
Asphalt,  concrete,  or  other  similar 
linings  shall  be  used  only  when 
approved  by  the  Office  to  prevent 
seepage  or  to  provide  stability. 

[c]  Diversions  shall  be  designed, 
constructed,  and  maintained  in  a 
manner  which  prevents  additional 
contributions  of  suspended  solids  to 
steamflow  and  to  runoff  outside  the 
permit  area,  to  the  extent  possible  using 
the  best  technology  ciurently  available. 
Appropriate  sediment  control  measures 
for  these  diversions  may  include,  but  not 
be  limited  to,  maintenance  of 
appropriate  gradients,  channel  lining, 
revegetation,  roughness  structui'es,  and 
detention  basins. 


(d)  No  diversion  shall  be  located  so  as 
to  increase  the  potential  for  land  slides. 
No  diversion  shall  be  constructed  on 
existing  land  slides,  unless  approved  by 
the  Office. 

(e)  When  no  longer  needed,  each 
temporary  diversion  shall  be  removed 
and  the  affected  land  regraded, 
topsoiled,  and  revegetated  in 
accordance  with  §  §  910.816-24,  910.816- 
25,  910.816-101  through  910.816-106,  and 
910.816-111  through  910.816-117. 

(f)  Diversion  design  shall  incorporate 
the  following: 

(1)  Channel  lining  shall  be  designed 
using  standard  engineering  practices  to 
pass  safely  the  design  velocities.  Riprap 
shall  comply  with  the  requirements  of 

§  910.816-72(b](4),  except  for  sand  and 
gravel. 

(2)  Freeboard  shall  be  no  less  than  0.3 
feet.  Protection  shall  be  provided  for 
transition  of  flows  and  for  critical  areas 
such  as  swales  and  cm^es.  Where  the 
area  protected  is  a  critical  area  as 
determined  by  the  Office,  the  design 
freeboard  may  be  increased. 

(3)  Energy  dissipators  shall  be 
installed  when  necessary  at  discharge 
points,  where  diversions  intersect  with 
natural  streams  and  exit  velocity  of  the 
diversion  ditch  flow  is  greater  than  that 
of  the  receiving  stream. 

(4)  Excess  excavated  material  not 
necessary  for  diversion  channel 
geometry  or  regrading  of  the  channel 
shall  be  disposed  of  in  accordance  with 
30  CFR  910.816-71  through  910.816-74. 

(5)  Topsoil  shall  be  handled  in 
compliance  with  30  CFR  910.816-21 
through  910.816-25. 

(g)  Diversions  shall  not  be  constructed 
or  operated  to  divert  water  into 
underground  mines  without  the  approval 
of  the  Office  under  §  910.816-55. 

§  910.816-44  Hydrologic  balance:  Stream 
channel  diversions. 

(a)  Flow  from  perennial  and 
intermittent  streams  within  the  permit 
area  may  be  diverted,  if  the  diversions — 

(1)  Are  approved  by  the  Office  after 
making  the  findings  called  for  in 

§  910.816-57(a}. 

(2)  Comply  with  other  requirements  of 
this  subpart;  and 

(3)  Comply  with  local.  State,  and 
Federal  statutes  and  regulations. 

[b]  When  streamflow  is  allowed  to  be 
diverted,  the  stream  channel  diversion 
shall  be  designed,  constructed,  and 
removed,  in  accordance  with  the 
following: 

[1]  The  longitudinal  profile  of  the 
stream,  the  channel,  and  the  flood  plain 
shall  be  designed  and  constructed  to 
remain  stable  and  to  prevent,  to  the 
extent  possible  using  the  best 
technology  ciurently  available. 
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additional  contributions  of  suspended 
solids  to  streamflow  or  to  runoff  outside 
the  permit  area.  These  contributions 
shall  not  be  in  excess  of  requirements  of 
State  or  Federal  law.  Erosion  control 
structures  such  as  channel  lining 
structures,  retention  basins,  and 
artificial  channel  roughness  structures 
shall  be  used  in  diversions  only  when 
approved  by  the  Office  as  being 
necessary  to  control  erosion.  These 
structures  shall  be  approved  for 
permanent  diversions  only  where  they 
are  stable  and  will  require  infrequent 
maintenance. 

(2)  The  combination  of  channel,  bank, 
and  flood  plain  configurations  shall  be 
adequate  to  pass  safely  the  peak  runoff 
of  a  10-year,  24-hour  precipitation  event 
for  temporary  diversions,  a  100-year,  24- 
hour  precipitation  event  for  permanent 
diversions,  or  larger  events  speciHed  by 
the  Office.  However,  the  capacity  of  the 
channel  itself  should  be  at  least  equal  to 
the  capacity  of  the  unmodified  stream 
channel  immediately  upstream  and 
downstream  of  the  diversion. 

(c)  When  no  longer  needed  to  achieve 
the  purpose  for  which  they  were 
authorized,  all  temporary  stream 
channel  diversions  shall  be  removed 
and  the  affected  land  regraded  and 
revegetated,  in  accordance  with 

§§  910.816-24,  910.816-25,  910.816-101 
through  910.816-105,  and  910.816-111 
through  910.816-117.  At  the  time 
diversions  are  removed,  downstream 
water  treatment  facilities  previously 
protected  by  the  diversion  shall  be 
modiHed  or  removed  to  prevent 
overtopping  or  failure  of  the  facilities. 
This  requirement  shall  not  relieve  the 
person  who  conducts  the  surface  mining 
activities  from  maintenance  of  a  water 
treatment  facility  otherwise  required 
under  this  Subpart  or  the  permit. 

(d)  When  permanent  diversions  are 
constructed  or  stream  chaimels  restored, 
after  temporary  divisions,  the  operator 
shall: 

(1)  Restore,  enhance  where 
practicable,  or  maintain  natural  riparian 
vegetation  on  the  banks  of  the  stream; 

(2)  Establish  or  restore  the  stream  to 
its  natural  meandering  shape  of  an 
environmentally  acceptable  gradient,  as 
determined  by  the  Office; 

(3)  Establish  or  restore  the  stream  to  a 
longitudinal  profile  and  cross-section, 
including  aquatic  habitats  (usually  a 
pattern  of  riffles,  pools,  and  drops  rather 
than  uniform  depth)  that  approximate 
premining  stream  channel 
characteristics. 

§  910.816-45  Hydrologic  balance: 

Sediment  control  measures. 

(a)  Appropriate  sediment  control 
measures  shall  be  designed,  constructed, 


and  maintained  using  the  best 
technology  currently  available  to: 

(1)  Prevent,  to  the  extent  possible, 
additional  contributions  of  sediment  to 
streamflow  or  to  nmoff  outside  the 
permit  area, 

(2)  Meet  the  more  stringent  of 
applicable  State  or  Federal  effluent 
limitations, 

(3)  Minimize  erosion  to  the  extent 
possible. 

(b)  Sediment  control  measures  include 
practices  carried  out  within  and 
adjacent  to  the  distiu'bed  area.  The 
sedimentation  storage  capacity  of 
practices  in  and  downstream  from  the 
disturbed  area  shall  reflect  the  degree  to 
which  successful  mining  and 
reclamation  techniques  are  applied  to 
reduce  erosion  and  control  sediment. 
Sediment  control  measures  consist  of 
the  utilization  of  proper  mining  and 
reclamation  methods  and  sediment 
control  practices,  singly  or  in 
combination.  Sediment  control  methods 
include  but  are  not  limited  to — 

(1)  Disturbing  the  smallest  practicable 
area  at  any  one  time  during  the  mining 
operation  through  progressive 
backniling,  grading,  and  prompt 
revegetation  as  required  in  §  910.816- 
111(b): 

(2)  Stabilizing  the  backfill  material  to 
promote  a  reduction  in  the  rate  and 
volume  of  runoff,  in  accordance  with  the 
requirements  of  §  910.816-101; 

(3)  Retaining  sediment  within 
disturbed  areas: 

(4)  Diverting  nmoff  away  from 
disturbed  areas; 

(5)  Diverting  runoff  using  protected 
channels  or  pipes  through  disturbed 
areas  so  as  not  to  cause  additional 
erosion; 

(6)  Using  straw  dikes,  riprap,  check 
dams,  mulches,  vegetative  segment 
filters,  dugout  ponds,  and  other 
measures  that  reduce  overland  flow 
velocity,  reduce  runoff  volume,  or  trap 
sediment;  and 

(7)  Treating  with  chemicals. 

§  910.816-46  Hydrologic  balance: 
Sedimentation  ponds. 

(a)  General  requirements. 
Sedimentation  ponds  shall  be  used 
individually  or  in  series  and  shall — 

(1)  Be  constructed  before  any 
disturbance  of  the  undisturbed  area  to 
be  drained  into  the  pond; 

(2)  Be  located  as  near  as  possible  to 
the  disturbed  area  and  out  of  perennial 
streams;  unless  approved  by  the  Office. 

(3)  Meet  all  the  criteria  of  this  section. 

(b)  Sediment  Storage  Volume. 
Sedimentation  ponds  shall  provide  an 
adequate  minimum  sediment  storage 
volume. 


(c)  Detention  time.  Sedimentation  on 
ponds  shall  provide  the  required 
theoretical  detention  time  for  the  water 
inflow  or  runoff  entering  the  pond  from 
a  10-year,  24-hour  precipitation  event 
(design  event). 

(d)  Dewatering.  The  water  storage 
resulting  from  inflow  shall  be  removed 
by  a  nonclogging  dewatering  device  or  a 
conduit  spillway  approved  by  the  Office. 

(e)  Each  person  who  conducts  surface 
mining  activities  shall  design,  construct, 
and  maintain  sedimentation  ponds  to 
prevent  shortcircuiting  to  the  extent 
possible. 

(f)  The  design,  construction,  and 
maintenance  of  a  sedimentation  pond  or 
other  sediment  control  measures  in 
accordance  with  this  section  shall  not 
relieve  the  person  from  compliance  with 
applicable  effluent  limitations  as 
contained  in  30  CFR  910.816-42. 

(g)  There  shall  be  no  out-flow  through 
the  emergency  spillway  during  the 
passage  of  the  runoff  resulting  from  the 
10-year,  24-hour  precipitation  event  or 
lesser  events  through  the  sedimentation 
.pond. 

(h)  Sediment  shall  be  removed  from 

sedimentatidn  ponds.  , 

(i)  An  appropriate  combination  of 
principal  and  emergency  spillways  shall 
be  provided  to  safely  discharge  the 
runoff  from  a  25-year,  24-hoiu' 
precipitation  event,  or  larger  event 
specified  by  the  Office.  The  elevation  of 
the  crest  of  the  emergency  spillway  shall 
be  a  minimum  of  1.0  foot  above  the  crest 
of  the  principal  spillway.  Emergency 
spillway  grades  and  allowable  velocities 
shall  be  approved  by  the  Office. 

(j)  The  minimum  elevation  at  the  top 
of  the  settled  embankment  shall  be  1.0 
foot  above  the  water  surface  in  the  pond 
with  the  emergency  spillway  flowing  at 
design  depth.  For  embankments  subject 
to  settlement,  this  1.0  foot  minimum 
elevation  requirement  shall  apply  at  all 
times,  including  the  period  after 
settlement. 

(k)  The  constructed  height  of  the  dam 
shall  be  increased  a  minimum  of  5 
percent  over  the  design  height  to  allow 
for  settlement,  unless  it  has  been 
demonstrated  to  the  Office  that  the 
material  used  and  the  design  will  ensure 
against  all  settlement, 

(l)  The  minimum  top  width  of  the 
embankment  shall  not  be  less  than  the 
quotient  of  (//-i-35)/5,  where  //is  the 
height,  in  feet,  of  the  embankment  as 
measured  from  the  upstream  toe  of  the 
embankment. 

(m)  The  combined  upstream  and 
downstream  side  slopes  of  the  settled 
embankment  shall  not  be  less  than 
lv.bh,  with  neither  slope  steeper  than 
\v.2h.  Slopes  shall  be  designed  to  be 
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stable  in  all  cases,  even  if  flatter  side 
slopes  are  required. 

(n)  The  embankment  foundation  area 
shall  be  cleared  of  all  organic  matter,  all 
surfaces  sloped  to  no  steeper  than \vAJi, 
and  the  entire  foundation  surface 
scariHed. 

(o)  The  fill  material  shall  be  &ee  of 
sod,  large  roots,  other  large  vegetative 
matter,  and  frozen  soil,  and  in  no  case 
shall  coal-processing  waste  be  used. 

(p)  the  placing  and  spreading  of  fill 
material  shall  be  started  at  the. lowest 
point  of  the  foimdation.  The  fill  shall  be 
brought  up  in  horizontal  layers  of  such 
thickness  as  is  required  to  facilitate 
compaction  and  meet  the  design 
requirements  of  this  section. 

Compaction  shall  be  conducted  as 
specified  in  the  design  approved  by  the 
Office. 

(q)  If  a  sedimentation  pond  has  an 
embankment  that  is  more  than  20  feet  in 
height,  as  measured  from  the  upstream 
toe  of  the  embankment  to  the  crest  of. 
the  emergency  spillway,  or  has  a  storage 
volume  of  20  acre-feet  or  more,  the 
following  additional  requirements  shall 
be  met: 

(1)  An  appropriate  combination  of 
principal  and  emergency  spillways  shall 
be  provided  to  discharge  safely  the 
runoff  resulting  from  a  100-year,  24-hour 
precipitation  event,  or  a  larger  event 
specified  by  the  Office. 

(2)  The  embankment  shall  be  designed 
and  constructed  with  a  static  safety 
factor  of  at  least  1.5,  or  a  higher  safety 
factor  as  designated  by  the  Office  to 
ensure  stability. 

(3)  Appropriate  barriers  shall  be 
provided  to  control  seepage  along 
conduits  that  extend  through  the 
embankment. 

(4)  The  criteria  of  the  Mine  Safety  and 
Health  Administration  as  published  in 
30  CFR  77.216  shall  be  met. 

(r)  Each  pond  shall  be  designed  and 
inspected  during  construction  under  the 
supervision  of,  and  certified  after 
construction  by,  a  registered 
professional  engineer. 

(s)  The  entire  embankment  including 
the  surrounding  areas  disturbed  by 
construction  shall  be  stabilized  with 
respect  to  erosion  by  a  vegetative  cover 
or  other  means  immediately  after  the 
embankment  is  completed.  The  active 
upstream  face  of  the  embankment  where 
water  will  be  impounded  may  be 
riprapped  or  otherwise  stabilized.  Areas 
in  which  the  vegetation  is  not  successful 
or  where  rills  and  gullies  develop  shall 
be  repaired  and  revegetated  in 
accordance  with  §  910.816-106. 

(t)  All  ponds,  including  those  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a],  shall  be  examined  for 
structural  weakness,  erosion,  and«other 


hazardous  conditions,  and  reports  and 
modifications  shall  be  made  to  the 
Office,  in  accordance  with  30  CFR 
77.216-3.  With  the  approval  of  the 
Office,  dams  not  meeting  these  criteria 
(30  CFR  77.216(a))  shall  be  examined 
four  times  per  year. 

(u)  Sedimentation  ponds  shall  not  be 
removed  until  the  disturbed  area  has 
been  restored,  and  the  vegetation 
requirements  of  §  §  910.816-111  through 

910.816- 117  are  met  and  the  drainage 
entering  the  pond  has  met  the  applicable 
State  and  Federal  water  quality 
requirements  for  the  receiving  stream. 
When  the  sedimentation  pond  is 
removed,  the  affected  land  shall  be 
regraded  and  revegetated  in  accordance 
with  §§  910.816-100  through  910.816-106, 
and  910.816-111  through  910.816-117, 
unless  the  pond  has  been  approved  by 
the  Office  for  retention  as  being 
compatible  with  the  approved 
postmining  land  use  under  §  910.816- 
133.  If  the  Office  approves  retention,  the 
sedimentation  pond  shall  meet  all  the 
requirements  for  permanent 
impoundments  of  §  §  910.816-49  and 

910.816- 56. 

§  9 1 0.8 1 6-47  Hydrologic  balance: 
Discharge  structures. 

Discharge  from  sedimentation  ponds, 
permanent  and  temporary 
impoundments,  coal  processing  waste 
dams  and  embankments,  and  diversions 
shall  be  controlled,  by  energy 
dissipators,  riprap  channels,  and  other 
devices,  where  necessary,  to  reduce 
erosion,  to  prevent  deepening  or 
enlargement  of  stream  channels,  and  to 
minimize  disturbance  of  the  hydrologic 
balance.  Discharge  structures  shall  be 
designed  according  to  standard 
engineering-design  procedures. 

§  910.816-48  Hydrologic  balance:  Acid- 
forming  and  toxic-forming  spoil. 

Drainage  from  acid-forming  and  toxic¬ 
forming  spoil  into  ground  and  surface 
water  shall  be  avoided  by — 

(a)  Identifying,  burying,  and  treating 
where  necessary,  spoil  which,  in  the 
judgment  of  the  Office,  may  be 
detrimental  to  vegetation  or  may 
adversely  affect  water  quality  if  not 
treated  or  buried; 

(b)  Preventing  water  from  coming  into 
contact  with  acid-forming  and  toxic¬ 
forming  spoil  in  accordance  with 

§  910.86-103,  and  other  measures  as 
required  by  the  Office;  and 

(c)  Burying  or  otherwise  treating  all 
acid-forming  or  toxic-forming  spoil 
within  30  days  after  it  is  first  exposed  on 
the  mine  site,  or  within  a  lesser  period 
required  by  the  Office.  Temporary 
storage  of  the  spoil  may  be  approved  by 
the  Office  upon  a  finding  that  burial  or 


treatment  within  30  days  is  not  feasible 
and  will  not  result  in  any  material  risk 
of  water  pollution  or  other 
environmental  damage.  Storage  shall  be 
limited  to  the  period  until  burial  or 
treatment  first  becomes  feasible.  Acid¬ 
forming  or  toxic-forming  spoil  to  be 
stored  shall  be  placed  on  impermeable 
material  and  protected  from  erosion  and 
contact  with  surface  water. 

§  910.816-49  Hydrologic  balance: 
Permanent  and  temporary  impoundments. 

(a)  Permanent  impoundments  are 
prohibited  unless  authorized  by  the 
Office,  upon  the  basis  of  the  following 
demonstration: 

(1)  The  quality  of  the  impounded 
water  shall  be  suitable  on  a  permanent 
basis  for  its  intended  use,  and  discharge 
of  water  firom  the  impoundment  shall 
not  degrade  the  quality  of  receiving 
waters  to  less  than  the  water-quality 
standards  established  pursuant  to 
applicable  State  and  Federal  laws. 

(2)  The  level  of  water  shall  be 
sufficiently  stable  to  support  the 
intended  use. 

(3)  Adequate  safety  and  access  to  the 
impounded  water  shall  be  provided  for 
proposed  water  users. 

(4)  Water  impoundments  shall  not 
result  in  the  diminution  of  the  quality  or 
quantity  of  water  used  by  adjacent  or 
surroimding  landowners  for  agricultural, 
industrial,  recreational,  or  domestic 
uses. 

(5)  The  design,  construction,  and 
maintenance  of  structures  shall  achieve 
the  minimum  design  requirements 
applicable  to  structures  constructed  and 
maintained  under  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Pub.  L.  83-566  (16  U.S.C.  1006). 
Requirements  for  impoimdments  that 
meet  the  size  or  other  criteria  of  the 
Mine  Safety  and  Health  Administration, 
30  CFR  77-216(a)  are  contained  in  U.S. 
Soil  Conservation  Service  Technical 
Release  No.  60,  ‘Earth  Dams  and 
Reservoirs,’  June  1976.  Requirements  for 
impoundments  that  do  not  meet  the  size 
or  other  criteria  contained  in  30  CFR 
77.216(a)  are  contained  in  U.S.  Soil 
Conservation  Service  Practice  Standard 
378,  ‘Ponds,’  October  1978.  The  technical 
release  and  practice  standard  are 
hereby  incorporated  by  reference  as 
they  exist  on  the  date  of  adoption  of  this 
Subpart.  Notices  of  changes  made  in 
these  publications  will  be  periodically 
published  by  OSM  in  the  Federal 
Register.  Technical  Release  No.  60  and 
Practice  Standard  378  are  on  file  and 
available  for  inspection  at  the  OSM 
Central  Office,  U.S.  Department  of  the 
Interior,  South  Interior  Bldg.,  1951 
Constitution  Ave.,  NW.,  Washington, 
D.C.  20240,  at  each  OSM  Regional 
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Ofnce,  District  Office,  and  Field  Office. 
Copies  of  these  publications  may  also 
be  obtained  by  writing  to  the  above 
locations.  Copies  of  these  publications 
will  also  be  on  file  for  public  inspection 
at  the  Federal  Register  Library,  1100  L 
Street  NW.,  Washington,  D.C. 
Incorporation-by-reference  provisions 
have  been  approved  by  the  Director  of 
the  Federal  Register,  February  7, 1979. 
The  Director’s  approval  of  this 
incorporation  by  reference  expires  on 
July  1, 1981. 

(6)  The  size  of  the  impoundment  is 
adequate  for  its  intended  purposes. 

(7)  The  impoundment  will  be  suitable 
for  the  approved  postmining  land  use. 

(8)  A  permit  is  obtained  for  the  dam 
pursuant  to  the  Georgia  State  Safe  Dams 
Act  of  1978  and  Rules  for  Dam  Safety 
promulgated  by  the  Georgia  Department 
of  Natural  Resources,  Environmental 
Protection  Division. 

(b)  Temporary  impoundments  of 
water  in  which  the  water  is  impounded 
by  a  dam  shall  meet  the  requirements  of 
30  CFR  910.81&-46(eHu)- 

(c)  Excavations  that  will  impound 
water  during  or  after  the  mining 
operation  shall  have  perimeter  slopes 
that  are  stable  and  shall  not  be  steeper 
than  \}r2h.  Where  surface  runoff  enters 
the  impountment  area,  the  side  slope 
shall  be  protected  against  erosion. 

(d)  Slope  protection  shall  be  provided 
to  minimize  surface  erosion  at  the  site 
and  sediment  control  measures  shall  be 
required  where  necessary  to  produce  the 
sediment  leaving  the  site. 

(e)  All  emban^ents  of  temporary 
and  permanent  impoundments,  and  the 
surrounding  areas  and  diversion  ditches 
disturbed  or  created  by  construction, 
shall  be  graded,  fertilized,  seeded,  and 
mulched  to  comply  with  the 
requirements  of  30  CFR  910.816-111 
through  910.816-117  immediately  after 
the  embankment  is  completed,  provided 
that  the  active,  upstream  face  of  the 
embankment  where  water  will  be 
impounded  may  be  riprapped  or 
otherwise  stabilized.  Areas  in  which  the 
vegetation  is  not  successful  or  where 
rills  and  gullies  develop  shall  be 
repaired  and  revegetated  to  comply  with 
the  requirements  of  30  CFR  910.816-106 
and  30  CFR  910.816.111  through  910.816- 
117. 

(f)  All  dams  and  embankments 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a)  shall  be  routinely 
inspected  by  a  qualified  registered 
professional  engineer,  or  by  someone 
under  the  supervision  of  a  qualified 
registered  professional  engineer,  in 
accordance  with  30  CFR  77.216-3. 

(g)  All  dams  and  embankments  shall 
be  routinely  maintained  during  the 
mining  operations.  Vegetative  growth 


shall  be  cut  where  necessary  to 
facilitate  inspection  and  repairs.  Ditches 
and  spillways  shall  be  cleaned.  Any 
combustible  material  present  on  the 
surface,  other  than  material  such  as 
mulch  or  dry  vegetation  used  for  surface 
stability,  shall  be  removed  and  all  other 
appropriate  maintenance  procedures 
followed. 

(h)  All  dams  and  embankments  that 
meet  or  exceed  the  size  or  other  criteria 
of  30  CFR  77.216(a)  shall  be  certified  to 
the  Office  by  a  qualified  registered 
professional  engineer,  immediately  after 
construction  and  annually  thereafter,  as 
having  been  constructed  and/or 
maintained  to  comply  with  the 
requirements  of  this  section.  All  dams 
and  embankments  that  do  not  meet  the 
size  or  other  criteria  of  30  CFR  77.216(a) 
shall  be  certified  by  either  a  qualified 
registered  professional  engineer  or  a 
registered  land  surveyor,  except  that  all 
coal  processing  waste  dams  and 
embankments  covered  by  30  CFR 
910.816-91  through  910.816-93  shall  be 
certified  by  a  qualified  registered 
professional  engineer.  Certification 
reports  shall  include  statements  on — 

(1)  Existing  and  required  monitoring 
procedures  and  instrumentation; 

(2)  The  design  depth  and  elevation  of 
any  impounded  waters  at  the  time  of  the 
initial  certification  report  or  the  average 
and  maximum  depths  and  elevations  of 
any  impounded  waters  over  the  past 
year  for  the  annual  certification  reports; 

(3)  Existing  storage  capacity  of  the 
dam  or  embankment; 

(4)  Any  fires  occurring  in  the 
construction  material  up  to  the  date  of 
the  initial  certification  or  over  the  past 
year  for  the  annual  certification  reports; 
and 

(5)  Any  other  aspects  of  the  dam  or 
embankment  affecting  stability. 

(i)  Plans  for  any  enlargement, 
reduction  in  size,  reconstruction,  or 
other  modification  of  dams  or 
impoundments  shall  be  submitted  to  the 
Office  and  shall  comply  with  the 
requirements  of  this  section.  Except 
where  a  modification  is  required  to 
eliminate  an  emergency  condition 
constituting  a  hazard  to  public  health, 
safety,  or  the  environment,  the  Office 
shall  approve  the  plans  before 
modification  begins. 

§  9 1 0.8 1 6-50  Hydrologic  balance:  Ground 
water  protection. 

(a)  Backfilled  materials  shall  be 
placed  so  as  to  minimize  contamination 
of  ground  water  systems  with  acid, 
toxic,  or  otherwise  harmful  mine 
drainage,  to  minimize  adverse  effects  of 
mining  on  ground  water  systems  outside 
the  permit  area,  and  to  support 
approved  postmining  land  uses. 


(b)  To  control  the  effects  of  mine 
drainage,  pits,  cuts,  and  other  mine 
excavation  or  disturbances  shall  be 
located,  designed,  constructed,  and 
utilized  in  such  manner  as  to  prevent  or 
control  discharge  of  acid,  toxic,  or 
otherwise  harmful  mine  drainage  waters 
into  groimd  water  systems  and  to 
prevent  adverse  impacts  on  such  ground 
water  systems  or  on  approved 
postmining  land  uses. 

§  910.816-51  Hydrologic  balance: 
Protection  of  ground  water  recharge 
capacity. 

Surface  mining  activities  shall  be 
conducted  in  a  manner  that  facilitates 
reclamation  which  will  restore 
approximate  pre-mining  recharge 
capacity,  through  restoration  of  the 
capability  of  the  reclaimed  areas  as  a 
whole,  excluding  coal  processing  waste 
and  underground  development  waste 
disposal  areas  and  fills,  to  transmit 
water  to  the  ground  water  system.  The 
recharge  capacity  shall  be  restored  to  a 
condition  which — 

(a)  Supports  the  approved  postmining 
land  use; 

(b)  Minimizes  disturbances  to  the 
prevailing  hydrologic  balance  in  the 
permit  area  and  in  adjacent  area;  and 

(c)  Provides  a  rate  of  recharge  that 
approximates  the  pre-mining  recharge 
rate. 

§  910.816-52  Hydrologic  balance:  Surface 
and  ground  water  monitoring. 

(a)  Ground  water.  Ground  water 
levels,  infiltration  rates,  subsurface  flow 
and  storage  characteristics,  and  the 
quality  of  ground  water  shall  be 
monitored  in  a  manner  approved  by  the 
Office,  to  determine  the  effects  of 
surface  mining  activities  on  the  recharge 
capacity  of  reclaimed  lands  and  on  the 
quantity  and  quality  of  water  in  ground 
water  systems  in  the  permit  area  and 
adjacent  areas. 

(2)  When  surface  mining  activities 
may  affect  the  ground  water  systems 
whjch  serve  as  aquifers  which 
significantly  ensure  the  hydrologic 
balance  of  water  use  in  the  permit  area 
and  adjacent  area,  ground  water  levels 
and  groundwater  quality  shall  be 
periodically  monitored.  Monitoring  shall 
include  measurements  fi’om  a  sufficient 
number  of  wells  and  mineralogical  and 
chemical  analyses  of  aquifer, 
overburden,  and  spoil  that  are  adequate 
to  reflect  changes  in  ground  water 
quantity  and  quality  resulting  from  those 
activities.  Monitoring  shall  be  adequate 
to  plan  for  modification  of  surface 
mining  activities,  if  necessary,  to 
minimize  disturbance  of  the  prevailing 
hydrologic  balance. 
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(3)  As  specified  and  approved  by  the 
Ofnce,  the  person  who  conducts  surface 
mining  activities  shall  conduct 
additional  hydrologic  tests,  including 
drilling,  infiltration  tests,  and  aquifer 
tests  and  shall  submit  the  results  to  the 
Office,  to  demonstrate  compliance  with 
§  §  910.816-50  through  910.816-52. 

(b)  Surface  water.  (1)  Surface  water 
monitoring  shall  be  conducted  in 
accordance  with  the  monitoring  program 
submitted  under  30  CFR  910.780-21 {b)(4) 
and  approved  by  the  Office.  The  Office 
shall  determine  the  nature  of  data, 
frequency  of  collection,  and  reporting 
requirements.  Monitoring  shall — 

(1)  Be  adequate  to  measure  accurately 
and  record  water  quantity  and  quality  of 
the  discharges  from  the  permit  area; 

(ii)  In  all  cases  in  which  analytical 
results  of  the  sample  collections  indicate 
noncompliance  with  a  permit  condition 
or  applicable  standard  has  occurred, 
shall  result  in  the  person  who  conducts 
the  surface  mining  activities  notifying 
the  Office  within  5  days.  Where  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES]  permit 
effluent  limitation  noncompliance  has 
occurred,  the  person  who  conducts 
surface  mining  activities  shall  forward 
the  analytical  results  concurrently  with 
the  written  notice  of  noncompliance. 

(iii)  Result  in  quarterly  reports  to  the 
Office  to  include  analytical  results  from 
each  sample  taken  during  the  quarter. 
Any  sample  results  which  indicate  a 
permit  violation  will  be  reported 
immediately  to  the  Office.  In  those  cases 
where  the  discharge  for  which  water 
monitoring  reports  are  required  is  also 
subject  to  regulation  by  a  NPDES  permit 
issued  under  the  Clean  Water  Act  of 
1977  (30  U.S.C.  Sec.  1251-1378)  and 
where  such  permit  includes  provisions 
for  equivalent  reporting  requirements 
and  requires  filing  of  the  water 
monitoring  reports  within  90  days  or  less 
of  sample  collection,  the  following 
alternative  procedure  shall  be  used.  The 
person  who  conducts  the  surface  mining 
activities  shall  submit  to  the  Office  on 
the  same  time  schedule  as  required  by 
the  NPDES  permit  or* within  90  days 
following  sample  collection,  whichever 
is  earlier,  either — 

(A)  A  copy  of  the  completed  reporting 
form  filed  to  meet  NPDES  permit 
requirements;  or 

(B)  A  letter  identifying  the  State 
government  official  with  whom  the 
reporting  form  was  filed  to  meet  NPDES 
permit  requirements  and  the  date  of 
filing. 

(2)  After  disturbed  areas  have  been 
regraded  and  stabilized  according  to 
this  subpart,  the  person  who  conducts 
surface  mining  activities  shall  monitor 
surface  water  flow  and  quality.  Data 


from  this  monitoring  may  be  used  to 
demonstrate  that  the  quality  and 
quantity  of  runoff  without  treatment  is 
consistent  with  the  requirements  of  this 
subpart  to  minimize  disturbance  to  the 
prevailing  hydrologic  balance  and  attain 
the  approved  postmining  land  use. 

These  data  may  also  provide  a  basis  for 
approval  by  the  Office  for  removal  of 
water  quality  or  flow  control  systems. 

(3)  Equipment,  structures,  and  other 
devices  necessary  to  measure  and 
sample  acciurately  the  quality  and 
quantity  of  surface  water  discharges 
from  the  disturbed  area  shall  be 
properly  installed,  maintained,  and 
operated  and  shall  be  removed  when  no 
longer  required. 

§  910.816-53  Hydrologic  balance:  Transfer 
of  wells. 

(a)  An  exploratory  or  monitoring  well 
may  only  be  transferred  by  the  person 
who  conducts  surface  mining  activities 
for  further  use  as  a  water  well  with  the 
prior  approval  of  the  Office.  That  person 
and  the  surface  owner  of  the  lands 
where  the  well  is  located  shall  jointly 
submit  a  written  request  to  the  Office 
for  that  approval. 

(b)  Upon  an  approved  transfer  of  a 
well,  the  transferee  shall — 

(1)  Assume  primary  liability  for 
damages  to  persons  or  property  fi-om  the 
well; 

(2)  Plug  the  well  when  necessary,  but 
in  no  case  later  than  abandonment  of 
the  well:  and 

(3)  Assume  primary  responsibility  for 
compliance  with  §§  910.816-13  through 
910.816-15  with  respect  to  the  well. 

(c)  Upon  an  approved  transfer  of  a 
well,  the  transferor  shall  be  secondarily 
liable  for  the  transferee’s  obligations 
under  paragraph  (b)  of  this  section,  until 
release  of  the  bond  or  other  equivalent 
guarantee  required  by  Subparts  910.800 
through  910.808  for  the  area  in  which  the 
well  is  located. 

§  910.816-54  Hydrologic  balance:  Water 
rights  and  replacement. 

Any  person  who  conducts  surface 
mining  activities  shall  replace  the  water 
supply  of  an  owner  of  interest  in  real 
property  who  obtains  all  or  part  of  his  or 
her  supply  of  water  for  domestic, 
agricultural,  industrial,  or  other 
legitimate  use  from  an  undergroimd  or 
surface  source,  where  the  water  supply 
has  been  affected  by  contamination, 
diminution,  or  interruption  proximately 
resulting  from  the  surface  mining 
activities. 

§  9 1 0.8 1 6-55  Hydrologic  balance: 
Discharge  of  water  into  an  underground 
mine. 

Surface  water  shall  not  be  diverted  or 
otherwise  discharged  into  underground 


mine  workings,  unless  the  person  who 
conducts  the  surface  mining  activities 
demonstrates  to  the  Office  that  this 
will — 

(a)  Abate  water  pollution  or  otherwise 
eliminate  public  hazards  resulting  from 
surface  mining  activities;  and 

(b)  Be  discharged  as  a  controlled  flow, 
meeting  the  effluent  limitations  of 

§  910.816-42  for  pH  and  total  suspended 
solids,  except  that  the  pH  and  total 
suspended  solid  limitations  may  be 
exceeded,  if  approved  by  the  Office,  and 
the  discharge  is  limited  to — 

(1)  Coal  processing  waste; 

(2)  Fly  ash  from  a  coal-fired  facility; 

(3)  Sludge  from  an  acid  mine  drainage 
treatment  facility; 

(4)  Flue  gas  desulfurization  sludge; 

(5)  Inert  materials  used  for  stabilizing 
underground  mines  or; 

(6)  Underground  mine  development 
wastes; 

(c)  In  any  event,  the  discharge  from 
underground  mines  to  surfacewaters 
will  not  cause,  result  in  or  contribute  to 
a  violation  of  applicable  water  quality 
standards  or  effluent  limitations; 

(d)  Minimizes  disturbance  to  the 
hydrologic  balance;  and 

(e)  Meets  with  the  approval  of  the 
Mine  Safety  and  Health  Administration. 

§  910.816-56  Hydrologic  balance: 
Postmining  rehabilitation  of  sedimentation 
ponds,  diversions,  impoundments,  and 
treatment  facilities. 

Before  abandoning  the  permit  area, 
the  person  who  conducts  the  surface 
mining  activities  shall  renovate  all 
permanent  sedimentation  ponds, 
diversions,  impoimdments,  and 
treatment  facilities  to  meet  criteria 
specified  in  the  detailed  design  plan  for 
the  permanent  structures  and 
impoimdments. 

§  910.816-57  Hydrologic  balance:  Stream 
buffer  zones. 

(a)  No  land  within  100  feet  of  a 
perennial  stream  or  a  stream  with  a 
biological  community  determined 
according  to  paragraph  (c)  of  this 
section  shall  be  disturbed  by  surface 
mining  activities,  except  in  accordance 
with  §§  910.816-43  through  910.816-44, 
unless  the  Office  specifically  authorizes 
surface  mining  activities  closer  to  or 
through  such  a  stream  upon  finding — 

(1)  That  the  original  stream  channel 
will  be  restored;  and 

(2)  During  and  after  the  mining,  the 
water  quantity  and  quality  from  the 
stream  section  within  100  feet  of  the 
surface  mining  activities  shall  not  be 
adversely  affected. 

(b)  The  area  not  to  be  disturbed  shall 
be  designated  a  buffer  zone  and  marked 
as  specified  in  Section  910.816-11. 
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(c)  A  stream  with  a  biological 
community  shall  be  determined  by  the 
existence  in  the  stream  at  any  time  of  an 
assemblage  of  two  or  more  species  of 
arthropods  or  mulluscan  animals  which 
are — 

(1)  Adapted  to  flowing  water  for  all  or 
part  of  their  life  cycle; 

(2)  Dependent  upon  a  flowing  water 
habitat; 

(3)  Reproducing  or  can  reasonably  be 
expected  to  reproduce  in  the  water  body 
where  they  are  found;  and 

(4)  Longer  than  2  millimeters  at  some 
stage  of  the  part  of  their  life  cycle  spent 
in  the  flowing  water  habitat 

§  910.816-59  Coal  recovery. 

Surface  mining  activities  shall  be 
conducted  so  as  to  maximize  the 
utilization  and  conservation  of  the  coal, 
while  utilizing  the  best  appropriate  - 
technology  currently  available  to 
maintain  environmental  integrity,  so 
that  reaffecting  the  land  in  the  future 
through  surface  coal  mining  operations 
is  minimized. 

§  910.816-61  Use  of  explosives:  General 
requirements. 

(a)  Each  person  who  conducts  surface 
mining  activities  shall  comply  with  all 
applicable  State  and  Federal  laws  in  the 
use  of  explosives. 

(b)  Blasts  that  use  more  than  5  poimds 
of  explosive  or  blasting  agent  shall  be 
conducted  according  to  the  schedule 
required  by  §  910.816-64. 

(c)  All  blasting  operation  shall  be 
conducted  by  experienced,  trained,  and 
competent  persons  who  understand  the 
hazards  involved.  Each  person 
responsible  for  blasting  operations  shall 
possess  a  valid  certiHcation  as  required 
by  30  CFR  Subpart  910.850  when 
promulgated. 

§  910.816-62  Use  of  explosives:  Pre¬ 
blasting  survey. 

(a)  On  the  request  to  the  Office  by  a 
resident  or  owner  of  a  dwelling  or 
structure  that  is  located  within  one-half 
mile  of  any  part  of  the  permit  area,  the 
person  who  conducts  the  surface  mining 
activities  shall  promptly  conduct  a  pre¬ 
blasting  survey  of  the  dwelling  or 
structure  and  promptly  submit  a  report 
of  the  survey  to  the  Office  and  to  the 
person  requesting  the  survey.  If  a 
structure  is  renovated  or  added  to, 
subsequent  to  a  pre-blast  survey,  then 
upon  request  to  the  Office  a  survey  of 
such  additions  and  renovations  shall  be 
performed  in  accordance  with  this 
Section. 

(b)  The  survey  shall  determine  the 
condition  of  the  dwelling  or  structure 
and  document  any  pre-blasting  damage 
and  other  physical  factors  that  could 


reasonably  be  affected  by  the  blasting. 
Assessments  of  structures  such  as  pipes, 
cables,  transmission  lines,  and  wells 
and  other  water  systems  shall  be  limited 
to  surface  condition  and  readily 
available  data.  Special  attention  shall 
be  given  to  the  pre-blasting  condition  of 
wells  and  other  water  systems  used  for 
Jiuman,  animal,  or  agricultural  purposes 
and  to  the  quantity  and  quality  of  the 
water. 

(c)  A  written  report  of  the  survey  shall 
be  prepared  and  signed  by  the  person 
who  conducted  the  survey.  The  report 
may  include  recommendations  of  any 
special  conditions  or  proposed 
adjustments  to  the  blasting  procedure 
which  should  be  incorporated  into  the 
blasting  plan  to  prevent  damage.  Copies 
of  the  report  shall  be  provided  to  the 
person  requesting  the  survey  and  to  the 
Office.  If  ^e  person  requesting  the 
survey  disagrees  with  the  results  of  the 
survey,  he  or  she  may  notify,  in  writing, 
both  ^e  permittee  and  the  Office  of  the 
specific  areas  of  disagreement. 

§  910.816-64  Use  of  explosives:  Public 
notice  of  blasting  schedule. 

(a)  Blasting  schedule  publication.  (1) 
Each  person  who  conducts  surface 
mining  activities  shall  publish  a  blasting 
schedule  at  least  10  days,  but  not  more 
than  20  days,  before  beginning  a 
blasting  program  in  which  blasts  that 
use  more  than  5  pounds  of  explosive  or 
blasting  agent  are  detonated.  The 
blasting  schedule  shall  be  published  in  a 
newspaper  of  general  circulation  in  the 
locality  of  the  blasting  site. 

(2)  Copies  of  the  schedule  shall  be 
distributed  by  mail  to  local  governments 
and  public  utilities  and  by  mail  or 
delivered  to  each  residence  within  one- 
half  mile  of  the  permit  area  described  in 
the  schedule.  For  the  purposes  of  this 
section,  the  permit  area  does  not  include 
haul  or  access  roads,  coal  preparation 
and  loading  facilities,  and  transportation 
facilities  between  coal  excavation  areas 
and  coal  preparation  or  loading 
facilities,  if  blasting  is  not  conducted  in 
these  areas.  Copies  sent  to  residences 
shall  be  accompanied  by  information 
advising  the  owner  or  resident  how  to 
request  a  pre-blasting  survey. 

(3)  The  person  who  conducts  the 
surface  mining  activities  shall  republish 
and  redistribute  the  schedule  by  mail  at 
least  every  12  months. 

(b)  Blasting  schedule  contents.  (1)  A 
blasting  schedule  shall  not  be  so  general 
as  to  cover  the  entire  permit  area  or  all 
working  hours,  but  shall  identify  as 
accurately  as  possible  the  location  of 
the  blasting  sites  and  the  time  periods 
when  blasting  will  occur. 

(2)  The  blasting  schedule  shall  contain 
at  a  minimum — 


(1)  Identification  of  the  specific  areas 
in  which  blasting  will  take  place.  Each 
specific  blasting  area  described  shall  be 
reasonably  compact  and  not  larger  than 
300  acres; 

(ii)  Dates  and  time  periods  when 
explosives  are  to  be  detonated.  These 
periods  shall  not  exceed  an  aggregate  of 
4  hours  in  any  one  day; 

(iii)  Methods  to  be  used  to  control 
access  to  the  blasting  area; 

(iv)  Types  of  audible  warnings  and 
all-clear  signals  to  be  used  before  and 
after  blasting;  and 

(v)  A  description  of  unavoidable 
hazardous  situations  referred  to  in 
§  910.816-65(b)  which  have  been 
approved  by  the  Office  for  blasting  at 
times  other  than  those  described  in  the 
schedule. 

(c)  Public  notice  of  changes  to 
blasting  schedules.  [1]  Before  blasting  in 
areas  or  at  times  not  in  a  previous 
schedule,  the  person  who  conducts  the 
surface  mining  activities  shall  prepare  a 
revised  blasting  schedule  according  to 
the  procedures  in  paragraphs  (a)  and  (b) 
of  this  section.  Where  notice  has 
previously  been  mailed  to  the  owner  or 
residents  imder  paragraph  (a)(2)  of  this 
section  with  advice  on  requesting  a  pre¬ 
blast  survey,  the  notice  of  change  need 
not  include  information  regarding  pre¬ 
blast  surveys. 

(2)  If  there  is  a  substantial  pattern  of 
non-adherence  to  the  published  blasting 
schedule  as  evidenced  by  the  absence  of 
blasting  during  scheduled  periods,  the 
Office  may  require  that  the  person  who 
conducts  ^e  surface  mining  activities 
prepare  a  revised  blasting  schedule 
according  to  the  procedures  in 
paragraph  (c)(1)  of  this  section. 

§  910.816-65  Um  of  explosives:  Surface 
blasting  requirements. 

(a)  All  blasting  shall  be  conducted 
between  sunrise  and  sunset. 

(1)  the  Office  may  specify  more 
(restrictive  time  periods,  based  on  public 
requests  or  other  relevant  information, 
according  to  the  need  to  adequately 
protect  the  public  fi'om  adverse  noise. 

(2)  Blasting  may,  however,  be 
conducted  between  sunset  and  sunrise 
if: 

(i)  A  blast  that  has  been  prepared 
during  the  afternoon  must  be  delayed 
due  to  the  occurrence  of  an  unavoidable 
hazardous  condition  and  cannot  be 
delayed  until  the  next  day  because  a 
potential  safety  hazard  could  result  that 
cannot  be  adequately  mitigated. 

(ii)  In  addition  to  the  required  warning 
signals,  oral  notices  are  provided  to 
persons  within  one-half  mile  of  the 
blasting  site;  and 

(iii)  A  complete  written  report  of 
blasting  at  night  is  filed  by  the  person 


Federal  Register  /  Vol.  45,  No.  180  /  Monday,  September  15,  1980  /  Proposed  Rules 


61197 


conducting  the  surface  mining  activities 
with  the  Office  not  later  than  30  days 
after  the  night  blasting.  The  report  shall 
include  a  description  in  detail  of  the 
reasons  for  the  delay  in  blasting 
including  why  the  blast  could  not  be 
held  over  to  the  next  day,  when  the 
blast  was  actually  conducted,  the 
warning  notices  given,  and  a  copy  of  the 
blast  report  required  by  §  910.816-68. 

(b)  Blasting  shall  be  conducted  at 
times  announced  in  the  blasting 
schedule,  except  in  those  unavoidable 
hazardous  situations,  previously 
approved  by  the  Office  in  the  permit 
application,  where  operator  or  public  . 
safety  require  unscheduled  detonation. 

(c)  Warning  and  all-clear  signals  of 
different  character  that  are  audible 
within  a  range  of  one-half  mile  from  the 
point  of  the  blast  shall  be  given.  Each 
person  within  the  permit  area  and  each 
person  who  resides  or  regularly  works 
within  one-half  mile  of  the  permit  area 
shall  be  notified  of  the  meaning  of  the 
signals  through  appropriate  instructions. 
These  instructions  shall  be  periodically 
delivered  or  otherwise  communicated  in 
a  manner  which  can  be  reasonably 
expected  to  inform  such  persons  of  the 
meaning  of  the  signals.  Each  person  who 
conducts  surface  mining  activities  shall 
maintain  signs  in  accordance  with 

§  910.816-ll(f). 

(d)  Access  to  an  area  possibly  subject 
to  flyrock  from  blasting  shall  be 
regulated  to  protect  the  public  and 
livestock.  Access  to  the  area  shall  be 
controlled  to  prevent  the  presence  of 
livestock  or  unauthorized  personnel 
during  blasting  and  until  an  authorized 
representative  of  the  person  who 
conducts  the  surface  mining  activities 
has  reasonably  determined — 

(1)  That  no  unusual  circumstapces, 
such  as  imminent  slides  or  undetonated  * 
charges,  exist;  and 

(2)  That  access  to  and  travel  in  or 
through  the  area  can  be  safely  resumed 

(e) (1)  airblast  shall  be  controlled  so 
that  it  does  not  exceed  the  values 
specified  below  at  any  dwelling,  public 
building,  school  church,  or  commercial 
or  institutional  structure,  unless  such 
structure  is  owned  by  the  person  who 
conducts  the  surfae  mining  activities 
and  is  not  leased  to  any  other  person.  If 
a  building  owned  by  the  person  * 
conducting  surface  mining  activities  is 
leased  to  another  person,  the  lessee  may 
sign  a  waiver  relieving  the  operator  from 
meeting  the  airblast  limitations  of  this 
Paragraph. 


Lower  frequency  limit  of  measuring 
system,  H,  (±3dB) 

Maximum  level  in  dB 

0.1  H,  or  lower— flat  response . . 

.  135  peak 

2  H.  or  lower— Flat  response . 

.  132  peak. 

6  H,  or  lower— flat  response . 

.  130  peak. 

C-weighted,  slow  response . 

.  109  C. 

(2)  In  all  cases  except  the  C-weighted, 
slow-response,  the  measuring  systems 
used  shall  have  a  flat  frequency 
response  of  at  least  2CX)  H*  at  the  upper 
end.  the  C-weighted  shall  be  measured 
with  a  type  1  sound  level  meter  that 
meets  the  standard  American  National 
Standards  Institute  (ANSI)  Sl.4-1971 
specifications.  The  ANSI  Sl.4-1971  is 
hereby  incorporated  by  reference  as  it 
exists  on  the  date  of  adoption  of  this 
subpart.  Notices  of  changes  made  to  this 
publication  will  be  periodically 
published  by  OSM  in  the  Federal 
Register.  ANSI.  Sl.4-1971  is  on  file  and 
available  for  inspection  at  the  OSM 
Central  Office,  U.S.  Department  of  the 
Interior,  South  Interior  Building, 
Washington,  D.C.  20240,  at  each  OSM 
Regional  Office,  District  Office,  and 
Field  Office.  Copies  of  this  publication 
may  also  be  obtained  by  writing  to  the 
above  locations.  A  copy  of  this 
publication  will  also  be  on  file  for  public 
inspection  at  the  Federal  Register 
Library,  1000  L  Street  NW.,  Washington, 
D.C.  Incorporation  by  reference 
provisions  approved  by  the  director  of 
the  Federal  Register  February  7, 1979. 
The  director’s  approval  of  this 
incorporation  by  Reference  expires  on 
July  1, 1981. 

(3)  the  person  who  conducts  blasting 
may  satisfy  the  provisions  of  this 
Section  by  meeting  any  of  the  four 
specifications  in  the  chart  in  paragraph 
(e)(1)  of  this  section. 

(4)  the  Office  may  require  an  airblast 
measurement  of  any  or  all  blasts,  and 
may  specify  the  location  of  such 
measurements. 

(f)  Blasting  shall  not  be  conducted 
within — 

(1)  300  feet  of  any  building  used  as  a 
dwelling,  school,  church,  hospital,  or 
nursing  facility;  and 

(2)  300  feet  of  facilities  including,  but 
not  limited  to,  disposal  wells,  petroleum 
or  gas-storage  facilities,  municipal 
water-storage  facilities,  fluid- 
transmission  pipelines,  gas  or  oil- 
collection  lines,  or  water  and  sewage 
lines. 

(g)  Flyrock,  including  blasted  material 
traveling  along  the  ground,  shall  not  be 
cast  from  the  blasting  vicinity  more  than 
half  the  distance  to  the  nearest  dwelling 
or  other  occupied  structure  and  in  no 
case  beyond  the  line  of  property  owned 
or  leased  by  the  permittee,  or  beyond 


the  area  of  regulated  access  required 
under  paragraph  (d)  of  this  section. 

(h)  Blasting  shall  be  conducted  to 
prevent  injury  to  persons,  damage  to 
public  or  private  property  outside  the 
permit  area,  adverse  impacts  on  any 
underground  mine,  and  change  in  the 
course,  channel,  or  availability  of 
ground  or  surface  waters  outside  the 
permit  area. 

(i)  In  all  blasting  operations,  except  as 
otherwise  authorized  in  this  section,  the 
maximum  peak  particle  velocity  shall 
not  exceed  1  inch  per  second  at  the 
location  of  any  dwelling,  public  building, 
school,  church,  or  commercial  or 
institutional  building.  Peak  particle 
velocities  shall  be  recorded  in  3 
mutually  perpendicular  directions.  The 
maximum  peak  particle  velocity  shall  be 
the  largest  of  any  of  the  three 
measurements.  The  Office  may  reduce 
the  maximum  peak  particle  velocity 
allowed,  if  it  determines  that  a  lower 
standard  is  required  because  of  density 
of  population  or  land  use,  age  or  type  of 
structure,  geology  or  hydrology  of  the 
area,  frequency  of  blasts,  or  other 
factors. 

(j)  If  blasting  is  conducted  to  prevent 
adverse  impacts  on  any  underground 
mine  and  changes  in  the  course, 
channel,  or  availability  of  ground  or 
surface  water  outside  the  permit  area, 
then  the  maximum  peak  particle  velocity 
limitation  of  paragraph  (i)  of  this  section 
shall  not  apply  at  the  following .. 
locations; 

(1)  At  structures  owned  by  the  person 
conducting  the  mining  activity,  and  not 
leased  to  another  party;  and 

(2)  At  structures  owned  by  the  person 
conducting  the  mining  activity,  and 
leased  to  another  party,  if  a  written 
waiver  by  the  lessee  is  submitted  to  the 
Office  prior  to  blasting. 

(k)  An  equation  for  determining  the 
maximum  weight  of  explosives  that  can 
be  detonated  within  any  8-millisecond 
period  is  in  paragraph  (1)  of  this  section. 
If  the  blasting  is  conducted  in 
accordance  with  this  equation,  the  peak 
particle  velocity  shall  be  deemed  to  be 
within  the  1-inch-per-second  limit. 

(l) (1)  The  maximum  weight  of 
explosives  to  be  detonated  within  any  8- 
millisecond  period  may  be  determined 
by  the  formula  W  =  (D/60)*  where  W  = 
the  maximum  weight  of  explosives,  in 
pounds,  that  can  be  detonated  in  any  8- 
millisecond  period,  and  D  =  the 
distance,  in  feet,  from  the  blast  to  the 
nearest  dwelling,  school,  church,  or 
commercial  or  institutional  building. 

(2)  For  distances  between  300  and 
5,000  feet,  solution  of  the  equation 
results  in  the  following  maximum 
weight: 
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Distance  in  feet  (D),  and  maximum  weight  in 
pound  (W) 


300 . 25 

350 . 34 

400 . 44 

500 . 69 

600 . 100 

700 . 136 

800 . 178 

900 . 225 

1,000 . 278 

1,100 . 336 

.  1,200 . 400 

1,300 . 469 

1,400 . 544 

1.500  . 625 

1,600 . 711 

1,700 . 803 

1,800 . 900 

1,900 . 1,002 

2,000 . 1,111 

2.500  . 1,736 

3,000 . 2,500 

3.500  . 3,403 

4,000 . 4,444 

4.500  . 5,625 

5,000 . 6,944 


§  910.816-67  Use  of  explosives: 
Seismographic  measurements. 

(a)  Where  a  seismograph  is  used  to 
monitor  the  velocity  of  ground  motion 
and  the  peak  particle  velocity  limit  of  1 
inch  per  second  is  not  exceeded,  the 
equation  in  §  910.816-65(1)  need  not  be 
used.  If  that  equation  is  not  used  by  the 
person  conducting  the  surface  mining 
activities,  a  seismograph  record  shall  be 
obtained  for  each  shot. 

(b)  The  use  of  a  modified  equation  to 
determine  maximum  weight  of 
explosives  per  delay  for  blasting 
operations  at  a  particular  site,  may  be 
approved  by  the  OfHce  on  receipt  of  a 
petition  accompanied  by  reports 
including  seismograph  records  of  test 
blasting  on  the  site.  In  no  case  shall  the 
Office  approve  the  use  of  a  modified 
equation  where  the  peak  particle 
velocity  of  1  inch  per  second  required  in 
§  910.816-65(i)  would  be  exceeded. 

(c)  The  Office  may  require  a 
seismograph  record  of  any  or  all  blasts 
and  may  specify  the  location  at  which 
such  measurements  are  taken. 

§  9 1 0.8 1 6-68  Use  of  explosives:  Records 
of  blasting  operations. 

A  record  of  each  blast,  including 
seismograph  reports,  shall  be  retained 
for  at  least  3  years  and  shall  be 
available  for  inspection  by  the  Office 
and  the  public  on  request.  The  record 
shall  contain  the  following  data: 

(a)  Name  of  the  operator  conducting 
the  blast 

(b)  Location,  date,  and  time  of  blast 

(cj  Name,  signature,  and  license 

number  of  blaster-in-charge. 

(d)  Direction  and  distance,  in  feet  to 
the  nearest  dwelling,  school,  church,  or 


commercial  or  insitutional  building 
either — 

(1)  Not  located  in  the  permit  area;  or 

(2)  Not  owned  nor  leased  by  the 
person  who  conducts  the  surface  mining 
activities. 

(e)  Weather  conditions,  including 
termperatiu'e,  wind  direction,  and 
approximate  velocity. 

(f)  Type  of  material  blasted. 

(g)  Number  of  holes,  burden,  and 
spacing. 

(h)  Diameter  and  depth  of  holes. 

(i)  Types  of  explosives  used. 

(j)  Total  weight  of  explosives  used. 

(k)  Maximum  weight  of  explosives 
detonated  within  any  8-millisecond 
period. 

(l)  Maximum  number  of  holes 
detonated  within  any  8-millisecond 
period. 

(m)  Initiation  system. 

(n)  Type  and  length  of  stemming. 

(oj  Mats  or  other  protections  used. 

(p)  Type  of  delay  detonator  and  delay 
periods  used. 

(q)  Sketch  of  the  delay  pattern. 

(r)  Number  of  persons  in  the  blasting 
crew. 

(s)  Seismographic  records,  where 
required,  including  the  calibration  signal 
of  the  gain  setting  and — 

(1)  Seismographic  reading,  including 
exact  location  of  seismograph  and  its 
distance  from  the  blast; 

(2)  Name  of  the  person  taking  the 
seismograph  reading;  and 

(3)  Name  of  the  person  and  firm 
analyzing  the  seismographic  record. 

§  910.816-71  Disposal  of  excess  spoil: 
General  requirements. 

(a)  Spoil  not  required  to  achieve  the 
approximate  original  contour  within  the 
area  where  overburden  has  been 
removed  shall  be  hauled  or  conveyed  to 
and  placed  in  designated  disposal  areas 
within  a  permit  area,  if  the  disposal 
areas  are  authorized  for  such  purposes 
in  the  approved  permit  application  in 
accordance  with  §  §  910.816-71  through 
910.816-74.  The  spoil  shall  be  placed  in  a 
controlled  manner  to  ensure — 

(1)  That  leachate  and  surface  runoff 
from  the  fill  will  not  degrade  surface  or 
ground  waters  or  exceed  the  effluent 
limitations  of  §  910.816-42 

(2)  Stability  of  the  fill;  and 

(3)  That  the  land  mass  designated  as 
the  disposal  area  is  suitable  for 
reclamation  and  revegetation 
compatible  with  the  natural 
surroundings. 

(b)  The  fill  shall  be  designed  using 
recognized  professional  standards, 
certified  by  a  registered  professional 
engineer,  and  approved  by  the  Office. 

(c)  All  vegetative  and  organic 
materials  shall  be  removed  from  the 


disposal  area  and  the  topsoil  shall  be 
removed,  segregated,  and  stored  or 
replaced  under  §§  910.816-21  through 
910.816-25.  If  approved  by  the  Office, 
organic  material  may  be  used  as  mulch 
or  may  be  included  in  the  topsoil  to 
control  erosion,  promote  growth  of 
vegetation,  or  increase  the  moisture 
retention  of  the  soil. 

(d)  Slope  protection  shall  be  provided 
to  minimize  surface  erosion  at  the  site. 
Diversion  design  shall  conform  with  the 
requirements  of  §  910.816-43.  All 
disturbed  areas,  including  diversion 
ditches  that  are  not  rip-rapped,  shall  be 
vegetated  upon  completion  of 
construction. 

(e)  The  disposal  areas  shall  be  located 
on  the  most  moderately  sloping  and 
naturally  stable  areas  available  as 
approved  by  the  Office.  If  such 
placement  provides  additional  stability 
and  prevents  mass  movement,  fill 
materials  suitable  for  disposal  shall  be 
placed  upon  or  above  a  natural  terrace, 
bench,  or  berm. 

(f)  The  spoil  shall  be  hauled  or 
conveyed  and  placed  in  horizontal  lifts 
in  a  controlled  manner,  concurrently 
compacted  as  necessary  to  ensure  mass 
stability  and  prevent  mass  movement, 
covered,  and  graded  to  allow  surface 
and  subsurface  drainage  to  be 
compatible  with  the  natural 
surroundings  and  ensure  a  long-term 
static  safety  factor  of  1.5. 

(g)  The  final  configuration  of  the  fill 
must  be  suitable  for  postmining  land 
uses  approved  in  accordance  with 

§  910.816-133,  .except  that  no 
depressions  or  impoimdments  shall  be 
allowed  on  the  completed  fill. 

(h)  Terraces  may  be  utilized  to  control 
erosion  and  enhance  stability  if 
approved  by  the  Office  and  consistent 
with  §  910.816-102(b). 

(i)  Where  the  slope  in  the  disposal 
area  exceeds  lv:2.^  (36  percent],  or 
such  lesser  slope  as  may  be  designated 
by  the  Office  based  on  local  conditions, 
key  way  cuts  (excavations  to  stable 
bedrock]  or  rock  toe  buttresses  shall  be 
constructed  to  stabilize  the  fill.  Where 
the  toe  of  the  spoil  rests  on  a 
downslope,  stability  analyses  shall  be 
performed  in  accordance  with  Section 
910.780-35(c]  to  determine  the  size  of 
rock  toe  buttresses  and  keyway  cuts. 

(j)  The  fill  shall  be  inspected  for 
stability  by  a  registered  engineer  or 
other  qualified  professional  specialist 
experienced  in  the  construction  of  earth 
and  rockfill  embankments  at  least 
quarterly  throughout  construction  and 
during  the  following  critical  construction 
periods:  (1]  Removal  of  all  organic 
material  and  topsoil,  (2]  placement  of 
underdrainage  systems,  (3]  installation 
of  surface  drainage  systems,  (4] 
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placement  and  compaction  of  fill 
materials,  and  (5)  revegetation.  The 
registered  engineer  or  other  qualified 
professional  specialist  shall  provide  to 
the  Office  a  certified  report  within  2 
weeks  after  each  inspection  that  the  fill 
has  been  constructed  as  specified  in  the 
design  approved  by  the  Office.  A  copy 
of  the  report  shall  be  retained  at  the 
minesite. 

(k)  Coal  processing  wastes  shall  not 
be  disposed  of  in  head-of-hollow  or 
valley  fills,  and  may  only  be  disposed  of 
in  other  excess  spoil  fills,  if  such  waste 
is — 

(l)  Placed  in  accordance  with  Section 
910.816-85: 

(2)  Demonstrated  to  be  nontoxic  and 
nonacid  forming:  and 

(3)  Demonstrated  to  be  consistent 
with  the  design  stability  of  the  fill. 

(l)  If  the  disposal  area  contains 
springs,  natural  or  man-made 
watercourses,  or  wet-weather  seeps,  an 
underdrain  system  consisting  of  durable 
rock  shall  be  constructed  from  the  wet 
areas  in  a  manner  that  prevents 
infiltration  of  the  water  into  the  spoil 
material.  The  underdrain  system  shall 
be  protected  by  an  adequate  filter  and 
shall  be  designed  and  constructed  using 
standard  geotechnical  engineering 
methods. 

(m)  The  foundation  and  abutments  of 
the  fill  shall  be  stable  under  all 
conditions  of  construction  and 
operation.  Sufficient  foundation 
investigation  and  laboratory  testing  of 
fundation  materials  shall  be  performed 
in  order  to  determine  the  design 
requirements  for  stability  of  the 
foundation.  Analyses  of  foundation 
conditions  shall  include  the  effect  of 
underground  mine  workings,  if  any, 
upon  the  stability  of  the  structure. 

(n)  Excess  spoil  may  be  returned  to 
underground  mine  workings,  but  only  in 
accordance  with  a  disposal  program 
approved  by  the  Office  and  MSHA  upon 
the  basis  of  a  plan  submitted  under  30 
CFR  910.784-25. 

§  910.816-72  Disposal  of  excess  spoil: 
Valley  fills. 

Valley  fills  shall  meet  all  of  the 
requirements  of  §  910.816-71  and  the 
additional  requirements  of  this  Section. 

(a)  The  fill  shall  be  designed  to  attain 
a  long-term  static  safety  factor  of  1.5 
based  upon  data  obtained  from 
subsurface  exploration,  geotechnical 
testing,  foundation  design,  and  accepted 
engineering  analyses. 

(b)  A  subdrainage  system  for  the  fill 
shall  be  constructed  in  accordance  with 
the  following: 

(1)  A  system  of  underdrains 
constructed  of  durable  rock  shall  meet 


the  requirements  of  paragraph  (b)(4)  of 
this  section  and; 

(1)  Be  installed  along  the  natural 
drainage  system: 

(ii)  Extend  from  the  toe  to  the  head  of 
the  fill:  and 

(iii)  Contain  lateral  drains  to  each 
area  of  potential  drainage  or  seepage. 

(2)  A  filter  system  to  insure  the  proper 
functioning  of  the  rock  underdrain 
system  shall  be  designed  and 
constructed  using  standard  geotechnical 
engineering  methods. 

(3)  In  constructing  the  underdrains,  no 
more  than  10  percent  of  the  rock  may  be 
less  than  12  inches  in  size  and  no  single 
rock  may  be  larger  than  25  percent  of 
the  width  of  the  drain.  Rock  used  in 
underdrains  shall  meet  the  requirements 
of  paragraph  (b)(4)  of  this  section.  The 
minimum  size  of  the  main  underdrain 
shall  be: 


Minimum  size 

Total  amount  of  fill  Predominant  type  of 
material  fill  material 


Width 

Height 

Less  than  1,000.000 

Sandstone . 

.  10 

4 

yd“. 

Do . 

,  Shale . . . 

.  16 

8 

More  than  1,000.000 

Sandstone . 

.  16 

8 

yd. 

Do . 

.  Shale _ _ 

16 

16 

(4)  Underdrains  shall  consist  of  non- 
degradable,  non-acid  or  toxic  forming 
rock  such  as  natural  sand  and  gravel, 
sandstone,  limestone,  or  other  durable 
rock  that  will  not  slake  in  water  and  will 
be  free  of  coal,  clay  or  shale. 

(c)  Spoil  shall  be  hauled  or  conveyed 
and  placed  in  a  controlled  manner  and 
concurrently  compacted  as  specified  by 
the  Office,  in  lifts  no  greater  than  4  feet 
or  less  if  required  by  the  Office  to — 

(1)  Achieve  the  densities  designed  to 
ensure  mass  stability; 

(2)  Prevent  mass  movement; 

(3)  Avoid  contamination  of  the  rock 
underdrain  or  rock  core;  and 

(4)  Prevent  formation  of  voids. 

(d)  Surface  water  runoff  from  the  area 
above  the  fill  shall  be  diverted  away 
from  the  fill  and  into  stabilized 
diversion  channels  designed  to  pass 
safely  the  runoff  from  a  100-year,  24- 
hour  precipitation  event  or  larger  event 
specified  by  the  Office.  Surface  runoff 
from  the  fill  surface  shall  be  diverted  to 
stabilized  channels  off  the  fill  which  will 
safely  pass  the  runoff  from  a  100-year, 
24-hour  precipitation  event.  Diversion 
design  shall  comply  with  the 
requirements  of  §  910.816-43(f). 

(e)  The  tops  of  the  fill  and  any  terrace 
constructed  to  stabilize  the  face  shall  be 
graded  no  steeper  than \v.20h  (5 


percent).  The  vertical  distance  between 
terraces  shall  not  exceed  50  feet. 

(f)  Drainage  shall  not  be  directed  over 
the  outslope  of  the  fill. 

(g)  The  outslope  of  the  fill  shall  not 
exceed  lv;2A  (50  percent).  The  Office 
may  require  a  flatter  slope. 

§  910.816-73  Disposal  of  excess  spoil: 
Head-of-hollow  fills. 

Disposal  of  spoil  in  the  head-of- 
hollow  fill  shall  meet  all  standards  set 
forth  in  §§  910.816-71  and  910.816-72 
and  the  additional  requirements  of  this 
section. 

(a)  The  fill  shall  be  designed  to 
completely  fill  the  disposal  site  to  the 
approximate  elevation  of  the  ridgeline. 

A  rock-core  chimney  drain  may  be 
utilized  instead  of  the  subdrain  and 
surface  diversion  system  required  for 
valley  fills.  If  the  crest  of  the  fill  is  not 
approximately  at  the  same  elevation  as 
the  low  point  of  the  adjacent  ridgeline, 
the  fill  must  be  designed  as  specified  in 
§  910.816-72,  with  diversion  of  runoff 
around  the  fill.  A  fill  associated  with 
contour  mining  and  placed  at  or  near  the 
coal  seam,  and  which  does  not  exceed 
250,000  cubic  yards  may  use  the  rock- 
core  chimney  drain. 

(b)  The  alternative  rock-core  chimney 
drain  system  shall  be  designed  and 
incorporated  into  the  construction  of 
head-of-hollow  fills  as  follows: 

(1)  The  fill  shall  have,  along  the 
vertical  projection  of  the  main  buried 
stream  channel  or  rill  a  vertical  core  of 
durable  rock  at  least  16  feet  thick  which 
shall  extend  from  the  toe  of  the  fill  to 
the  head  of  the  fill,  and  from  the  base  of 
the  fill  to  the  surface  of  the  fill.  A  system 
of  lateral  rock  underdrains  shall  connect 
this  rock  core  to  each  area  of  potential 
drainage  or  seepage  in  the  disposal  area. 
Rocks  used  in  the  rock  core  and 
underdrains  shall  meet  the  requirements 
of  §  910.816-72(b). 

(2)  A  filter  system  to  ensure  the  proper 
functioning  of  the  rock  core  shall  be 
designed  and  constructed  using 
standard  geotechnical  engineering 
methods. 

(3)  The  grading  may  drain  surface 
water  away  from  the  outslope  of  the  fill 
and  toward  the  rock  core.  The  maximum 
slope  of  the  top  of  the  fill  shall  be  lv;33A 
(3  percent).  Instead  of  the  requirements 
of  §  910.816-71(g),  a  drainage  pocket 
may  be  maintained  at  the  head  of  the  fill 
during  and  after  construction,  to 
intercept  surface  runoff  and  discharge 
the  runoff  through  or  over  the  rock 
drain,  if  stability  of  the  fill  is  not 
impaired.  In  no  case  shall  this  pocket  or 
sump  have  a  potential  for  impounding 
more  than  10,000  cubic  feet  of  water. 
Terraces  on  the  fill  shall  be  graded  with 
a  3-  to  5-percent  grade  toward  the  fill 
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and  a  1-percent  slope  toward  the  rock 
core. 

(c)  The  drainage  control  system  shall 
be  capable  of  passing  safely  the  runoff 
from  a  100-year,  24-hour  precipitation 
event,  or  larger  event  specified  by  the 
Office. 

§  910.816-74  Disposal  of  excess  spoil: 
Durable  rock  fills. 

In  lieu  of  the  requirements  of 
§§  910.816-72  and  910.816-73,  the  Office 
may  approve  alternate  methods  for 
disposal  of  hard  rock  spoil,  including  fill 
placement  by  dumping  in  a  single  lift,  on 
a  site  specific  basis:  Provided,  The 
services  of  a  registered  professional 
engineer  experienced  in  the  design  and 
construction  of  earth  and  rockfill 
embankments  are  utilized  and  provided 
the  requirements  of  this  section  and 
§  910.816-71  are  met.  For  this  section, 
hard  rock  spoil  shall  be  defined  as 
rockfill  consisting  of  at  least  80  percent 
by  volume  of  sandstone,  limestone,  or 
other  rocks  that  do  not  slake  in  water. 
Resistance  of  the  hard  rock  spoil  to 
slaking  shall  be  determined  by  using  the 
slake  index  and  slake  durability  tests  in 
accordance  with  guidelines  and  criteria 
established  by  the  Office. 

(a)  Spoil  is  to  be  transported  and 
placed  in  a  specified  and  controlled 
manner  which  will  ensure  stability  of 
the  fill. 

(1)  The  method  of  spoil  placement 
shall  be  designed  to  ensure  mass 
stability  and  prevent  mass  movement  in 
accordance  with  the  additional 
requirements  of  this  Section. 

(2)  Loads  of  noncemented  clay  shale 
and/or  clay  spoil  in  the  fill  shall  be 
mixed  with  hard  rock  spoil  in  a 
controlled  manner  to  limit  on  a  unit 
basis  concentrations  of  noncemented 
clay  shale  and  clay  in  the  fill.  Such 
materials  shall  comprise  no  more  than 
20  percent  of  the  fill  volume  as 
determined  by  tests  performed  by  a 
registered  engineer  and  approved  by  the 
Office. 

(b) (1)  Stability  analyses  shall  be  made 
by  the  registered  professional  engineer. 
Parameters  used  in  the  stability 
analyses  shall  be  based  on  adequate 
field  reconnaissance,  subsurface 
investigations,  including  borings,  and 
laboratory  tests. 

(2)  The  embankment  which 
constitutes  the  valley  fill  or  head-of- 
hollow  fill  shall  be  designed  with  the 
following  factors  of  safety: 


Minimum 

Case  Design  condition  factor  of 

safety 


I .  End  of  construction .  1.5 

M .  Earthquake .  1.1 


(c)  The  design  of  a  head-of-hollow  fill 
shall  include  an  internal  drainage 
system  which  will  ensure  continued  free 
drainage  of  anticipated  seepage  from 
precipitation  and  from  springs  or  wet 
weather  seeps. 

(1)  Anticipated  discharge  from  springs 
and  seeps  and  due  to  precipitation  shall 
be  based  on  records  and/or  field 
investigations  to  determine  seasonal 
variation.  The  design  of  the  internal 
drainage  system  shall  be  based  on  the 
maximum  anticipated  discharge. 

(2)  All  granular  material  used  for  the 
drainage  system  shall  be  free  of  clay 
and  consist  of  durable  particles  such  as 
natural  sands  and  gravels,  sandstone, 
limestone  or  other  durable  rock  which 
will  not  slake  in  water. 

(3)  The  internal  drain  shall  be 
protected  by  a  properly  designed  filter 
system. 

(d)  Surface  water  runoff  from  the 
areas  adjacent  to  and  above  the  fill  shall 
not  be  allowed  to  flow  onto  the  fill  and 
shall  be  diverted  into  stabilized 
channels  which  are  designed  to  pass 
safely  the  runoff  from  a  100-year,  24- 
hour  precipitation  event.  Diversion 
design  shall  comply  with  the 
requirements  of  §  910.816-43(f). 

(e)  The  top  surface  of  the  completed 
fill  shall  be  graded  such  that  the  final 
slope  after  settlement  will  be  no  steeper 
than  1v:20A  (5  percent)  toward  properly 
designed  drainage  channels  in  natural 
ground  along  the  periphery  of  the  fill. 
Surface  runoff  from  the  top  surface  of 
the  fill  shall  not  be  allowed  to  flow  over 
the  outslope  of  the  fill. 

(f)  Surface  runoff  from  the  outslope  of 
the  fill  shall  be  diverted  off  the  fill  to 
properly  designed  channels  which  will 
pass  safely  a  100-year,  24-hour 
precipitation  event.  Diversion  design 
shall  comply  with  the  requirements  of 

§  910.816-43(f). 

(g)  Terraces  shall  be  constructed  on 
the  outslope  if  required  for  control  of 
erosion  or  for  roads  included  in  the 
approved  postmining  land  use  plan. 
Terraces  shall  meet  the  following 
requirements: 

(1)  The  slope  of  the  outslope  between 
terrace  benches  shall  not  exceed  \  v.2h 
(50  percent). 

(2)  To  control  surface  runoff,  each 
terrace  bench  shall  be  graded  to  a  slope 
of  \v\10h  (5  percent)  toward  the 
embankment.  Runoff  shall  be  collected 
by  a  ditch  along  the  intersection  of  each 


terrace  bench  and  the  outslope. 

(3)  Terrace  ditches  shall  have  a  5- 
percent  slope  toward  the  channels 
specified  in  paragraph  (f)  of  this  section, 
unless  steeper  slopes  are  necessary  in 
conjunction  with  approved  roads. 

§  9 1 0.8 1 6-79  Protection  of  underground 
mining. 

(a)  No  surface  coal  mining  activities 
shall  be  conducted  closer  than  500  feet 
to  any  point  of  either  an  active  or 
abandoned  underground  mine,  except  to 
the  extent  that — 

(1)  The  nature,  timing,  and  sequence 
of  the  operations  are  jointly  approved 
by  the  Office,  the  Mine  Safety  and 
Health  Administration, 

(2)  The  activities  result  in  improved 
resource  recovery,  abatement  of  water 
pollution,  or  elimination  of  hazards  to 
the  health  and  safety  of  the  public. 

(b)  Surface  mining  activities  shall  be 
designed  to  protect  distributed  surface 
areas,  including  spoil  disposal  sites,  so 
as  not  to  endanger  any  present  or  future 
operations  of  either  surface  or 
underground  mining  activities. 

§  9 1 0.8 1 6-8 1  Coal  processing  waste 
banks:  General  requirements. 

(a)  All  coal  processing  waste  shall  be 
hauled  or  conveyed  and  placed  in  new 
and  existing  disposal  areas  approved  by 
the  Office  for  this  purpose.  These  areas 
shall  be  within  a  permit  area.  The 
disposal  area  shall  be  designed, 
constructed,  and  maintained — 

(1)  In  accordance  with  §  §  910.816-71 
and  910.816-72,  this  section,  and 

§§  910.816-82  through  910.816-88;  and 

(2)  To  prevent  combustion. 

(b)  Coal  processing  waste  materials 
from  activities  located  outside  a  permit 
area,  such  as  those  activities  at  other 
mines  or  abandoned  mine  waste  piles 
may  be  disposed  of  in  the  permit  area 
only  if  approved  by  the  Office.  Approval 
shall  be  based  on  a  showing  by  the 
person  who  conducts  surface  mining 
activities  in  the  permit  area,  using 
hydrologic,  geotechnical,  physical,  and 
chemical  analysis,  that  disposal  of  these 
materials  does  not — 

(1)  Adversely  affect  water  quality, 
water  flow,  or  vegetation; 

(2)  Create  public  health  hazards;  or 

(3)  Cause  instability  in  the  disposal 
areas. 

§  9 1 0.8 1 6-82  Coal  processing  waste 
banks:  Site  inspection. 

(a)  All  coal  processing  waste  banks 
shall  be  inspected,  on  behalf  of  the 
person  conducting  surface  mining 
activities,  by  a  qualified  registered 
engineer  or  other  person  approved  by 
the  Office. 
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(1)  Inspection  shall  occur  at  least 
quarterly,  beginning  within  7  days  after 
preparation  of  the  disposal  area  begins. 
The  Office  may  require  more  frequent 
inspection  based  upon  an  evaluation  of 
the  potential  danger  to  the  health  or 
safety  of  the  public  and  the  potential 
harm  to  land,  air  and  water  resources. 
Inspections  may  terminate  when  the 
coal  processing  waste  bank  has  been 
graded,  covered  in  accordance  with 

§  910.816-85,  topsoil  has  been 
distributed  on  the  bank  in  accordance 
with  §  910.816-24,  or  at  such  a  later  time 
as  the  Office  may  require. 

(2)  Inspections  shall  include  such 
observations  and  tests  as  may  be 
necessary  to  evaluate  the  potential 
hazard  to  human  life  and  property,  to 
ensure  that  all  organic  material  and 
topsoil  have  been  removed  and  that 
proper  construction  and  maintenance 
are  occurring  in  accordance  with  the 
plan  submitted  under  30  CFR  910,780-25 
and  approved  by  the  Office. 

(3)  The  engineer  or  other  approved 
inspector  shall  consider  steepness  of 
slopes,  seepage,  and  other  visible 
factors  which  could  indicate  potential 
failure,  and  the  results  of  failure  with 
respect  to  the  threat  ta human  life  and 
property. 

(4)  Copies  of  the  inspection  findings 
shall  be  maintained  at  the  mine  site. 

(b)  If  any  inspection  discloses  that  a 
potential  hazard  exists,  the  Office  shall 
be  informed  promptly  of  the  finding  and 
of  the  emergency  procedures  formulated 
for  public  protection  and  remedial 
action.  If  adequate  procedures  cannot  be 
formulated  or  implemented,  the  Office 
shall  be  notified  immediately.  The 
Office  shall  then  notify  the  appropriate 
emergency  agencies  that  other 
emergency  procedures  are  required  to 
protect  the  public  from  the  coal 
processing  waste  area. 

§  9 1 0.8 1 6-83  Coal  processing  waste 
banks:  Water  control  measures. 

(a]  Unless  the  operator  demonstrates 
that  a  subdrain  system  is  not  required  to 
ensure  structural  integrity  and 
protection  of  the  surface  and  ground 
water  quality,  a  properly  designed 
subdrainage  system  shall  be  provided, 
which  shall — 

(1)  Intercept  all  ground  water  sources; 

(2)  Be  protected  by  an  adequate  filer; 
and 

(3)  Be  covered  so  as  to  protect  against 
the  entrance  of  surface  water  or 
leachate  from  the  coal  processing  waste. 

(b)  All  surface  drainage  from  the  area 
above  the  coal  processing  waste  bank 
and  from  the  crest  and  face  of  the  waste 
disposal  area  shall  be  diverted,  in 
accordance  with  |  910.816-72((i). 


(c)  Slope  protection  shall  be  provided 
to  minimize  surface  erosion  at  the  site. 

All  disturbed  areas,  including  diversion 
ditches  that  are  not  riprapped,  shall  be 
vegetated  upon  completion  of 
construction. 

(d]  All  water  discharged  from  a  coal 
processing  waste  bank  shall  comply 
with  30  CFR  910.818-41,  910.816-42, 
910.816-45  through  910.816-46,  910.816- 
52,  and  910.816-55. 

§  910.816-85  Coal  processing  waste 
banks:  Construction  requirements. 

(a)  Coal  processing  waste  banks  shall 
be  constructed  in  compliance  with 

§  §  910.816-71  and  910.816-72,  except  to 
the  extent  that  the  requirements  of  those 
Sections  are  varied  in  this  section. 

(b)  Coal  processing  waste  banks  shall 
have  a  minimum  static  safety  factor  of 
1.5. 

(c)  Compaction  requirements  during 
construction  or  modification  of  all  coal 
processing  waste  banks  shall  meet  the 
requirements  of  this  paragraph,  instead 
of  those  specified  in  §  910.816-72(c).  The 
coal  processing  waste  shall  be — 

(1)  Spread  in  layers  no  more  than  24 
inches  in  thickness;  and 

(2)  Compacted  to  attain  90  percent  of 
the  maximum  dry  density  to  prevent 
spontaneous  combustion  and  to  provide 
the  strength  required  for  stability  of  the 
coal  processing  waste  bank.  Dry 
densities  shall  be  determined  in 
accordance  with  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO) 
Specification  T99-74  (Twelfth  Edition) 
(]uly  1978)  or  an  equivalent  method. 
AASHTO  T99-74  is  hereby  incorporated 
by  reference  as  it  exists  on  the  date  of 
adoption  of  this  subpart.  Notices  of 
changes  made  to  this  publication  will  be 
periodically  published  by  OSM  in  the 
Federal  Register.  AASHTO  T99-74  is  on 
file  and  available  for  inspection  at  the 
OSM  Central  Office,  U.S.  Department  of 
the  Interior,  South  Interior  Building, 
Washington,  D.C.  20240,  at  each  OSM 
Regional  Office,  District  Office,  and 
Field  Office.  Copies  of  this  publication 
may  also  be  obtained  by  writing  to  the 
above  locations.  A  copy  of  this 
publication  will  also  be  on  file  for  public 
inspection  at  the  Federal  Register 
Library,  1100  L  Street,  NW.,  Washington, 
D.C.  Incorporation  by  reference 
provisions  approved  by  the  Director  of 
the  Federal  Register  February  7, 1979. 
The  Director’s  approval  of  this 
incorporation  by  reference  expires  on 
July  1, 1981. 

(3)  Variations  may  be  allowed  in 
these  requirements  for  the  disposal  of 
dewatered  fine  coal  waste  (minus  28 
sieve  size)  with  approval  of  the  Office. 


(d)  Following  grading  of  the  coal 
processing  waste  bank,  the  site  shall  be 
covered  with  a  minimum  of  4  feet  of  the 
best  available  non-toxic  and  non¬ 
combustible  material,  in  accordance 
with  30  CFR  910.816-22(e),  and  in  a 
manner  that  does  not  impede  flow  from 
subdrainage  systems.  The  coal 
processing  waste  bank  shall  be 
revegetated  in  accordance  with 
§§  910.816-111  through  910.816-117.  The 
Office  may  allow  less  than  4  feet  of 
cover  material  based  on  physical  and 
chemical  analyses  which  show  that  the 
requirements  of  §|  910.816-111  through 
910.816-117  will  be  met. 

§  910.816-86  Coal  processing  waste: 
Burning. 

Coal  processing  waste  fires  shall  be 
extinguished  by  Ae  person  who 
conducts  the  surface  mining  activities,  in 
accordance  with  a  plan  approved  by  the 
Office  and  the  Mine  Safety  and  Health 
Administration.  The  plan  shall  contain, 
at  a  minimum,  provisions  to  ensure  that 
only  those  persons  authorized  by  the 
operator,  and  who  have  an 
understanding  of  the  procedures  to  be 
used,  shall  be  involved  in  the 
extinguishing  operations. 

§  910.816-87  Coal  processing  waste: 
Burned  waste  utilization. 

Before  any  burned  coal  processing 
waste,  other  materials,  or  refuse  is 
removed  from  a  disposal  area,  approval 
shall  be  obtained  from  the  Office.  A 
plan  for  the  method  of  removal,  with 
maps  and  appropriate  drawings  to 
illustrate  the  proposed  sequence  of  the 
operation  and  method  of  compliance 
with  this  subpart,  shall  be  submitted  to 
the  Office.  Consideration  shall  be  given 
in  the  plan  to  potential  hazards  which 
may  be  created  by  removal  to  persons 
working  or  living  in  the  vicinity  of  the 
structure.  The  plan  shall  be  certified  by 
a  qualified  engineer. 

§  910.816-88  Coal  processing  waste: 
Return  to  underground  workings. 

Coal  processing  waste  may  be 
returned  to  underground  mine  workings 
only  in  accordance  with  the  waste 
disposal  program  approved  by  the 
Office  and  MSHA  under  30  CFR 
910.784-25. 

§910.816-89  Disposal  of  noncoal  wastes. 

(a)  Noncoal  wastes  including,  but  not 
limited  to,  grease,  lubricants,  paints, 
flammable  liquids,  garbage,  abandoned 
mining  machinery,  lumber  and  other 
combustibles  generated  during  siuface 
mining  activities  shall  be  placed  and 
stored  in  a  controlled  manner  in  a 
designated  portion  of  the  permit  area. 
Placement  and  storage  shall  ensure  that 
leachate  and  surface  runoff  do  not 
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degrade  surface  or  ground  water,  fires 
are  prevented,  and  that  the  area  remains 
stable  and  suitable  for  reclamation  and 
revegetation  compatible  with  the  natural 
surroundings. 

(b)  Final  disposal  of  noncoal  wastes 
shall  be  in  a  designated  disposal  site  in 
the  permit  area.  Disposal  sites  shall  be 
designed  and  constructed  with 
appropriate  water  barriers  on  the 
bottom  and  sides  of  the  designated  site. 
Wastes  shall  be  routinely  compacted 
and  covered  to  prevent  combustion  and 
wind-born  waste.  When  the  disposal  is 
completed  a  minimum  of  2  feet  of  soil 
cover  shall  be  placed  over  the  site, 
slopes  stabilized,  and  revegetation 
accomplished  in  accordance  with  30 
CFR  910.816-111-910.816-117.  Operation 
of  the  disposal  site  shall  be  conducted  in 
accordance  with  all  local.  State,  and 
Federal  requirements,  including  Chapter 
391-3-4,  Solid  Waste  Management  Rules 
of  the  Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division. 

(c)  At  no  time  shall  any  solid  waste 
material  be  deposited  at  refuse 
embankments  or  impoundment  sites,  nor 
shall  any  excavation  for  solid  waste 
disposal  be  located  within  8  feet  of  any 
coal  outcrop  or  coal  storage  area. 

§  9 1 0.8 1 6-9 1  Coal  processing  waste; 

Dams  and  embankments:  General 
requirements. 

(a)  Sections  910.816-91  through 

910.816-93  apply  to  dams  and 
embankments,  constructed  of  coal 
processing  waste  or  intended  to 
impound  coal  processing  waste,  whether 
they  were  completed  before  adoption  of 
this  part  or  are  intended  to  be  completed 
thereafter. 

(b)  Waste  shall  not  be  used  in  the 
construction  of  dams  and  embankments 
unless  it  has  been  demonstrated  to  the 
Office  that  the  stability  of  such  a 
structure  conforms  with  the 
requirements  of  30  CFR  910.816-93(a).  It 
shall  also  be  demonstrated  that  the  use 
of  waste  material  shall  not  have  a 
detrimental  effect  on  downstream  water 
quality  or  the  environment  due  to  acid 
seepage  through  the  dam  or 
embankment.  All  demonstrations  shall 
be  submitted  to  and  approved  by  the 
Office. 

§  910.816-92  Coal  processing  waste: 

Dams  and  embankments:  Site  preparation. 

Before  coal  processing  waste  is  placed 
at  a  dam  or  embankment  site — 

(a)  All  trees,  shrubs,  grasses,  and 
other  organic  material  shall  be  cleared 
and  grubbed  from  the  site,  and  all 
combustibles  shall  be  removed  and 
stockpiled  in  accordance  with  the 
requirements  of  this  subpart;  and 
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(b)  Surface  drainage  that  may  cause 
erosion  to  the  embankment  area  or  the 
embankment  features,  whether  during 
construction  or  after  completion,  shall 
be  diverted  away  from  the  embankment 
by  diversion  ditches  that  comply  with 
the  requirements  of  30  CFR  910.816-^3. 
Adequate  outlets  for  discharge  from 
these  diversions  shall  be  in  accordance 
with  30  CFR  910.816-47.  Diversions  that 
are  designed  to  divert  drainage  from  the 
upstream  area  away  from  the 
impoundment  area  shall  be  designed  to 
carry  the  peak  runoff  from  a  100-year, 
24-hoiu‘  precipitation  event.  The 
diversion  shall  be  maintained  to  prevent 
blockage,  and  the  discharge  shall  be  in 
accordance  with  30  CFR  910.816-47. 
Sediment  control  measures  shall  be 
provided  at  the  discharge  of  each 
diversion  ditch  before  entry  into  natural 
watercourses  in  accordance  with  30  CFR 

910.816- 41  through  910.816-46. 

§  9 1 0.8 1 6-93  Coal  processing  waste: 

Dams  and  embankments:  Design  and 
construction. 

(a)  The  design  of  each  dam  and 
embankment  constructed  of  coal 
processing  waste  or  intended  to 
impound  such  waste  shall  <^mply  with 
the  requirements  of  30  CFR  910.816- 
49(a)(5),  (e),  (f),  (g),  (h),  and  (i),  modified 
as  follows: 

(1)  The  design  freeboard  between  the 
lowest  point  on  the  embankment  crest 
and  the  maximum  water  elevation  shall 
be  at  least  3  feet.  The  maximum  water 
elevation  shall  be  that  determined  by 
the  freeboard  hydrograph  criteria 
contained  in  the  U.S.  Soil  Conservation 
Service  criteria  referenced  in  30  CFR 

910.816- 49. 

(2)  The  dam  and  embankment  shall 
have  a  minimum  safety  factor  of  1.5  for 
the  partial  pool  with  steady  seepage 
saturation  conditions,  and  the  seismic 
safety  factor  shall  be  at  least  1.2. 

(3)  The  dam  or  embankment 
foundation  and  abutments  shall  be 
designed  to  be  stable  under  all 
conditions  of  construction  and  operation 
of  the  impoundment.  Sufficient 
foundation  investigations  and 
laboratory  testing  shall  be  performed  to 
determine  the  safety  factors  of  the  dam 
or  embankment  for  all  loading 
conditions  appearing  in  paragraph  (a)(2) 
of  this  section  or  the  publications 
referred  to  in  30  CFR  910.816-49  and  for 
all  increments  of  construction. 

(b)  Spillways  and  outlet  works  shall 
be  designed  to  provide  adequate 
protection  against  erosion  and 
corrosion.  Inlets  shall  be  protected 
against  blockage. 

(c)  Dams  or  embankments  constructed 
of  or  impounding  waste  materials  shall 
be  designed  so  that  at  least  90  percent  of 
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the  water  stored  during  the  design 
precipitation  event  shall  be  removed 
within  a  10-day  period. 

§  910.816-95  Air  resources  protection. 
[Reserved] 

§  910.816-97  Protection  of  fish,  wildlife, 
and  related  environmental  values. 

(a)  Any  person  conducting  surface 
mining  activities  shall,  to  the  extent 
possible  using  the  best  technology 
currently  available,  minimize 
disturbances  and  adverse  impacts  of  the 
activities  on  fish,  wildlife,  and  related 
environmental  values,  and  achieve 
enhancement  of  such  resources  where 
practicable. 

(b)  A  person  who  conducts  surface 
mining  activities  shall  promptly  report  to 
the  Office  the  presence  in  the  permit 
area  of  any  critical  habitat  of  a 
threatened  or  endangered  species  listed 
by  the  Secretary,  any  plant  or  animal 
listed  as  threatened  or  endangered  by 
the  State,  or  any  bald  or  golden  eagle,  of 
which  that  person  becomes  aware  and 
which  vvas  not  previously  reported  to 
the  Office  by  that  person. 

(c)  A  person  who  conducts  surface 
mining  activities  shall  ensure  that  the 
design  and  construction  of  electric 
power  lines  and  other  transmission 
facilities  used  for  or  incidental  to  the 
surface  mining  activities  on  the  permit 
area  are  in  accordance  with  the 
guidelines  set  forth  in  Environmental 
Criteria  for  Electric  Transmission 
System  (USDI,  USDA  (1970)),  or  in 
alternative  guidance  manuals  approved 
by  the  Office.  Distribution  lines  shall  be 
designed  and  constructed  in  accordance 
with  REA  Bulletin  61-10,  Powerline 
Contacts  by  Eagles  and  Other  Large 
Birds,  or  in  alternative  guidance 
manuals  approved  by  the  Office.  For 
informational  purposes,  these  two 
documents  are  available  at  the  OSM 
Office,  U.S.  Department  of  the  Interior, 
South  Interior  Building,  Washington, 

D.C.  20240,  at  each  OSM  Regional 
Office,  District  Office  and  Field  Office. 

(d)  Each  person  who  conducts  surface 
mining  activities  shall,  to  the  extent 
possible  using  the  best  technology 
currently  available — 

(1)  Locate  and  operate  haul  and 
access  roads  so  as  to  avoid  or  minimize 
impacts  to  important  fish  and  wildlife 
species  or  other  species  protected  by 
State  or  Federal  law; 

(2)  Fence  roadways  where  specified 
by  the  Office  to  guide  locally  important 
wildlife  to  roadway  underpasses  or 
overpasses  and  construct  the  necessary 
passages.  No  new  barrier  shall  be 
created  in  known  and  important  wildlife 
migration  routes: 
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(3)  Fence,  cover,  or  use  other 
appropriate  methods  to  exclude  wildlife 
from  ponds  which  contain  hazardous 
concentrations  of  toxic-forming 
materials: 

(4)  Restore,  enhance  where 
practicable  or  avoid  disturbance  to 
habitats  of  unusually  high  value  for  fish 
and  wildlife: 

(5)  Restore,  enhance  where 
practicable,  or  maintain  natural  riparian 
vegetation  on  the  banks  of  streams, 
lakes,  and  other  wetland  areas: 

(6)  Afford  protection  to  aquatic 
communities  by  avoiding  stream 
channels  as  required  in  §  910.816-57  or 
restoring  stream  channels  as  required  in 
§  910.816-44. 

(7)  Not  use  persistent  pesticides  on 
the  area  during  surface  mining  and 
reclamation  activities,  unless  approved 
by  the  Office. 

(8)  To  the  extent  possible  prevent, 
control,  and  suppress  range,  forest,  and 
coal  fires  which  are  not  approved  by  the 
Office  as  part  of  a  management  plan. 

(9)  If  fish  and  wildlife  habitat  is  to  be 
a  primary  or  secondary  postmining  land 
use,  the  operator  shall  in  addition  to  the 
requirements  of  30  CFR  910.816-111 
through  910.816-117— 

(i)  Select  plant  species  to  be  used  on 
reclaimed  areas,  based  on  the  following 
criteria — 

(A)  Their  proven  nutritional  value  for 
fish  and  wildlife, 

(B)  Their  uses  as  cover  for  fish  and 
wildlife,  and 

(C)  Their  ability  to  support  and 
enhance  fish  and  wildlife  habitat  after 
release  of  bonds:  and 

(ii)  Distribute  plant  groupings  to 
maximize  benefit  to  fish  and  wildlife. 
Plants  should  be  grouped  and 
distributed  in  a  maner  which  optimizes 
edge  effect,  cover,  and  other  benefits  for 
fish  and  wildlife: 

(10)  Where  cropland  is  to  be  the 
alternative  postmining  land  use  on  lands 
diverted  from  a  fish  and  wildlife 
premining  land  use  and  where 
appropriate  for  wildlife  and  crop 
management  practices,  intersperse  the 
fields  with  trees,  hedges,  or  fence  rows 
throughout  the  harvested  area  to  break 
up  large  blocks  of  monoculture  and  to 
diversify  habitat  types  for  birds  and 
other  animals.  Wetlands  shall  be 
preserved  or  created  rather  than  drained 
or  otherwise  permanently  abolished:  . 
and 

(11)  Where  the  primarj'  land  use  is  to 
be  residential,  public  service,  or 
industrial  land  use,  intersperse 
reclaimed  lands  with  greenbelts  utilizing 
species  of  grass,  shrubs  and  trees  useful 
as  food  and  cover  for  birds  and  small 
animals,  unless  such  green  belts  are 


inconsistent  with  the  approved 
postmining  land  use. 

§  910.816-99  Slides  and  other  damage. 

(a)  An  undisturbed  natural  barrier 
shall  be  provided  beginning  at  the 
elevation  of  the  lowest  coal  seam  to  be 
mined  and  extending  from  the  outslope 
for  such  distance  as  may  be  determined 
by  the  Office  as  is  needed  to  assure 
stability.  The  barrier  shall  be  retained  in 
place  to  prevent  slides  and  erosion. 

(b)  At  any  time  a  slide  occurs  which 
may  have  a  potential  adverse  affect  on 
public  property,  health,  safety,  or  the 
environment,  the  person  who  conducts 
the  surface  mining  activities  shall  notify 
the  Office  by  the  fastest  available 
means  and  comply  with  any  remedial 
measures  required  by  the  Office. 

§  9 1 0.8 1 6- 1 00  Contemporaneous 
reclamation. 

Reclamation  efforts,  including,  but  not 
limited  to,  backfilling,  grading,  topsoil 
replacement  and  revegetation,  of  all 
land  that  is  disturbed  by  surface  mining 
activities  shall  occur  as 
contemporaneously  as  practicable  with 
mining  operations. 

§  910.816-101  Backfilling  and  grading: 
General  requirements. 

[a]  Timing  of  backfilling  and 
grading — (1)  Contour  mining.  Rough 
backfilling  and  grading  shall  follow  coal 
removal  by  not  more  than  60  days  or 
1,500  linear  feet.  The  Office  may  grant 
additional  time  for  rough  backfilling  and 
grading  if  the  permittee  can 
demonstrate,  through  a  detailed  written 
analysis  under  30  CFR  910.780-18{b)(3), 
that  additional  time  is  necessary. 

(2)  Open  pit  mining  with  thin 
overburden.  Rough  backfilling  and 
grading  shall  occur  in  accordance  with 
the  time  schedule  approved  by  the 
Office,  on  the  basis  of  the  materials 
submitted  under  30  CFR  910.780- 
18(b)(3),  which  shall  specifically 
establish  in  stated  increments  the  period 
between  removal  of  coal  and  completion 
of  backfilling  and  grading. 

(3)  Area  strip  mining.  Rough 
backfilling  and  grading  shall  be 
completed  within  180  days  following 
coal  removal  and  shall  not  be  more  than 
four  spoil  ridges  behind  the  pit  being 
worked,  the  spoil  from  the  active  pit 
being  considered  the  first  ridge.  The 
Office  may  grant  additional  time  for 
rough  backfilling  and  grading  if  the 
permittee  can  demonstrate,  through  a 
detailed  written  analysis  under  30  CFR 
910.780-18(b)(3),  that  additional  time  is 
necessary. 

(b)  Method  for  backfilling  and 
grading.  (1)  Except  as  specifically 
exempted  in  Subparts  910.815  through 


910.828,  all  disturbed  areas  shall  be 
returned  to  their  approximate  original 
contour.  All  spoil  shall  be  transported, 
backfilled,  compacted  (where  advisable 
to  insure  stability  or  to  prevent  leaching) 
and  graded  to  eliminate  all  highwalls, 
spoil  piles,  and  depressions. 

(2)  Backfilled  material  shall  be  placed 
to  minimize  adverse  effects  on  ground 
water,  minimize  off-site  effects,  and  to 
support  the  approved  postmining  land 
use. 

(3)  The  postmining  graded  slopes  need 
not  be  of  uniform  slope. 

(4)  Cut-and-fill  terraces  may  be  used 
only  in  those  situations  expressly 
identified  in  §  910.816-102. 

§  910.816-102  Backfilling  and  grading: 
General  grading  requirements. 

(a)  The  final  graded  slopes  shall  not 
exceed  in  grade  either  the  approximate 
premining  slopes,  or  any  lesser  slopes 
approved  by  the  Office  based  on 
consideration  of  soil,  climate,  or  other 
characteristics  of  the  surrounding  area. 
Postmining  final  graded  slopes  need  not 
be  uniform  but  shall  approximate  the 
general  nature  of  the  premining 
topography.  The  requirements  of  this 
Section  may  be  modified  by  the  Office 
where  the  surface  mining  activities  are 
reaffecting  previously  mined  lands  that 
have  not  been  restored  to  the  standards 
of  this  Subpart  and  sufficient  spoil  is  not 
available  to  otherwise  comply  with  this 
Section.  The  person  who  conducts 
surface  mining  activities  shall,  at  a 
minimum — 

(1)  Retain  all  overburden  and  spoil  on 
the  solid  portion  of  existing  or  new 
benches:  and 

(2)  Backfill  and  grade  to  the  most 
moderate  slope  possible,  to  eliminate 
the  highw[all  which  does  not  exceed 
either  the  angle  of  repose  or  such  lesser 
slope  as  is  necessary  to  achieve  a 
minimum  static  safety  factor  of  1.3.  In  all 
cases  the  highwall  shall  be  eliminated. 

(b)  On  approval  by  the  Office  in  order 
to  conserve  soil  moisture,  ensure 
stability,  and  control  erosion  on  final 
graded  slopes,  cut-and-fill  terraces  may 
be  allowed,  if  the  teijaces  are 
compatible  with  the  approved 
postmining  land  use  and  are  appropriate 
substitutes  for  construction  of  lower 
grades  on  the  reclaimed  lands.  The 
terraces  shall  meet  the  following 
requirements: 

(1)  The  width  of  the  individual  terrace 
bench  shall  not  exceed  20  feet,  unless 
specifically  approved  by  the  Office  as 
necessary  for  stability,  erosion  control, 
or  roads  included  in  the  approved 
postmining  land  use  plan. 

(2)  The  vertical  distance  between 
terraces  shall  be  as  specified  by  the 
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Office,  to  prevent  excessive  erosion  and 
to  provide  long-term  stability. 

(3)  The  slope  of  the  terrace  outslope 
shall  not  exceed  lv:2A  (50  percent)  may 
be  approved,  if  they  have  a  minimum 
static  safety  factor  of  more  than  1.3, 
provide  adequate  control  over  erosion, 
and  closely  resemble  the  surface 
configuration  of  the  land  prior  to  mining. 
In  no  case  may  highwalls  be  left  as  part 
of  terraces. 

(4)  Culverts  and  underground  rock 
drains  shall  be  used  on  the  terrace  only 
when  approved  by  the  Office. 

(c)  Small  depressions  may  be 
constructed,  if  they — 

(1)  Are  approved  by  the  Office  to 
minimize  erosion,  conserve  soil  ’ 
moisture,  or  promote  vegetation: 

(2)  Do  not  restrict  normal  access;  and 

(3)  Are  not  inappropriate  substitutes 
for  lower  grades  on  the  reclaimed  lands. 

(d)  All  surface  mining  activities  on 
slopes  above  20  degrees  shall  meet  the 
provisions  of  30  CFR  Subpart  910.826. 

(e)  All  final  grading,  preparation  of 
overburden  before  replacement  of 
topsoil,  and  placement  of  topsoil,  shall 
be  done  along  the  contour  to  minimize 
subsequent  erosion  and  instability.  If 
such  grading,  preparation,  or  placement 
along  the  contour  is  hazardous  to 
equipment  operators,  then  grading, 
preparation,  or  placement  in  a  direction 
other  than  generally  parallel  to  the 
contour  may  be  used.  In  all  cases, 
grading,  preparation,  or  placement  shall 
be  conducted  in  a  manner  which 
minimizes  erosion  and  provides  a 
surface  for  replacement  of  topsoil  which 
will  minimize  slippage. 

§  910.816-103  Backfilling  and  grading: 
Covering  coal  and  acid-  and  toxic-forming 
materials. 

(a)  Cover.  (1)  A  person  who  conducts 
surface  mining  activities  shall  either 
cover,  with  a  minimum  of  4  feet  of  the 
best  available  nontoxic  and 
noncombustible  material,  or,  treat  all 
exposed  coal  seams  remaining  after 
mining  and  all  acid-forming,  toxic¬ 
forming,  combustible,  or  other  materials 
Identified  by  the  Office  as  exposed,  used 
or  produced  during  mining.  Cover  or 
treatment  shall  be  provided  so  as  to 
neutralize  toxicity,  acidity  and 
combustibility  in  order  to  prevent  water 
pollution  and  sustained  combustion  and 
to  minimize  adverse  effects  on  plant 
growth  and  land  uses. 

(2)  Where  necessary  to  protect  against 
upward  migration  of  salts,  exposure  by 
erosion,  formation  of  acid  or  toxic  seeps, 
to  provide  an  adequate  depth  for  plant 
growth,  or  otherwise  to  meet  local 
conditions,  the  Office  shall  specify 
thicker  amounts  of  cover  using  non-toxic 
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material,  or  special  compaction  and 
isolation  from  ground  water  contact. 

(3)  Acid-forming  or  toxic-forming 
material  shall  not  be  buried  or  stored  in 
proximity  to  a  drainage  course  so  as  to 
cause  or  pose  a  threat  of  water 
pollution. 

(b)  Stabilization.  Backfilled  materials 
shall  be  selectively  hauled  or  conveyed, 
and  compacted,  wherever  necessary  to 
prevent  leaching  of  acid-forming  and 
toxic-forming  materials  into  surface  or 
ground  waters  and  wherever  necessary 
to  insure  stability  of  the  backfilled 
materials.  The  method  and  design 
specifications  of  compacting  material 
shall  be  approved  by  the  Office  before 
acid-forming  or  toxic-forming  materials 
are  covered. 

§  9 1 0.8 1 6- 1 04  Backfilling  and  grading: 

Thin  overburden. 

(a)  The  provisions  of  this  section 
apply  only  where  the  final  thickness  is 
less  than  0.8  of  the  initial  thickness. 
Initial  thickness  is  the  sum  of  the 
overburden  thickness  and  coal  thickness 
prior  to  removal  of  coal.  Final  thickness 
is  the  product  of  the  overburden 
thickness  prior  to  removal  of  coal,  times 
the  bulking  factor  to  be  determined  for 
each  permit  area.  The  provisions  of  this 
Section  apply  only  when  surface  mining 
activities  cannot  be  carried  out  to 
comply  with  Section  910.816-101  to 
achieve  the  approximate  original 
contour. 

(b)  In  surface  mining  activities  carried 
out  continuously  in  the  same  limited  pit 
area  for  more  than  1  year  from  the  day 
coal-removal  operations  begin  and 
where  the  volume  of  all  available  spoil 
and  suitable  waste  materials  over  the 
permit  area  is  demonstrated  to  be 
insufficient  to  achieve  the  approximate 
original  contour  of  the  lands  disturbed, 
surface  mining  activities  shall  be 
conducted  to  meet,  at  a  minimum,  the 
following  standards — 

(1)  Haul  or  convey,  backfill,  and 
grade,  using  ail  available  spoil  and 
suitable  waste  materials  from  the  entire 
permit  area,  to  attain  the  lowest 
practicable  stable  grade,  to  achieve  a 
static  safety  factor  of  1.3,  and  to  provide 
adequate  drainage  and  long-term 
stability  of  the  regraded  areas  and  cover 
all  acid-forming  and  toxic-forming 
materials. 

(2)  Eliminate  highwalls  by  grading  or 
backfilling  to  stable  slopes  not 
exceeding  \v.2h  (50  percent),  or  such 
lesser  slopes  as  the  Office  may  specify 
to  reduce  erosion,  maintain  the 
hydrologic  balance,  or  allow  the 
approved  postmining  land  use. 

(3)  Haul  or  convey,  backfill,  grade, 
and  revegetate  in  accordance  with 

§§  910.816-111  through  910.816-117,  to 
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achieve  an  ecologically  sound  land  use 
compatible  with  the  prevailing  use  in 
unmined  areas  in  the  permit  area  and 
adjacent  area;  and 

(4)  Haul  or  convey,  backfill,  and 
grade,  to  ensure  impoundments  are 
constructed  only  where — 

(i)  It  has  been  demonstrated  to  the 
Office’s  satisfaction  that  all 
requirements  of  §  §  910.816-41  through 
910.816-56  have  been  met;  and 

(ii)  The  impoundments  have  been 
approved  by  the  Office  as  suitable  for 
the  approved  postmining  land  use  and 
as  meeting  the  requirements  of  this 
subpart  and  all  other  applicable  Federal 
and  State  laws  and  regulations. 

§  910.816-105  Backfilling  and  grading: 
Thick  overburden. 

(a)  The  provisions  of  this  Section 
apply  only  where  the  final  thickness  is 
greater  than  1.2  of  the  initial  thickness. 
Initial  thichness  is  the  sum  of  the 
overburden  thickness  and  coal  thickness 
prior  to  removal  of  coal.  Final  thickness 
is  the  product  of  the  overburden 
thickness  prior  to  removal  of  coal,  times 
the  bulking  factor  to  be  determined  for 
each  permit  area.  The  provisions  of  this 
Section  apply  only  when  surface  mining 
activities  cannot  be  carried  out  to 
comply  with  §  910.816-101  to  achieve 
the  approximate  original  contour. 

(b)  In  surface  mining  activities  where 
the  volume  of  spoil  over  the  permit  area 
is  demonstrated  to  be  more  Aan 
sufficient  to  achieve  the  approximate 
original  contour,  surface  mining 
activities  shall  be  conducted  to  meet,  at 
a  minimum,  the  following  standards — 

(1)  Haul  or  convey,  backfill,  and  grade 
all  spoil  and  wastes,  not  required  to 
achieve  the  approximate  original 
contour  of  the  permit  area,  to  the  lowest 
practicable  grade,  to  achieve  a  static 
factor  of  safety  of  1.3  and  cover  all  acid¬ 
forming  and  other  toxic-forming 
materials; 

(2)  Haul  or  convey,  backfill,  and  grade 
excess  spoil  and  wastes  only  within  the 
permit  area  and  dispose  of  such 
materials  in  accordance  with 

§§  910.816-71  through  910.816-74 

(3)  Haul  or  convey,  backfill,  and  grade 
excess  spoil  and  wastes  to  maintain  the 
hydrologic  balance,  in  accordance  with 
§§  910.816-41  through  910.816-57  and  to 
provide  long-term  stability  by 
preventing  slides,  erosion  and  water 
pollution. 

(4)  Haul  or  convey,  backfill,  grade, 
and  revegetate  wastes  and  excess  spoil 
to  achieve  an  ecologically  sound  land 
use  approved  by  the  Office  as 
compatible  with  the  prevailing  land  uses 
in  unmined  areas  in  the  permit  area  and 
adjacent  area. 
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(5)  Eliminate  all  highwalls  and 
depressions  by  backfilling  with  spoil 
and  suitable  waste  materials;  and 

(6)  Meet  the  revegetation 
requirements  of  §  §  910.816-111  through 
910.816-117  for  all  disturbed  areas. 

§  910.816-106  Regarding  or  stabilizing  rills 
and  gullies. 

When  rills  or  gullies  deeper  than  9 
inches  form  in  areas  that  have  been 
regarded  and  topsoiled,  the  rills  and 
gullies  shall  be  filled,  graded,  or 
otherwise  stabilized  and  the  area 
reseeded  or  replanted  according  to 
§§910.816-111  through  910.816-117.  The 
Office  shall  specify  that  rills  or  gullies  of 
lesser  size  be  stabilized  and  the  area 
reseeded  or  replanted  if  the  rills  or 
gullies  are  disruptive  to  the  approved 
postmining  land  use  or  may  result  in 
additional  erosion  and  sedimentation. 

§  910.816-111  Revegetation:  General 
requirements. 

(a)  Each  person  who  conducts  surface 
mining  activities  shall  establish  on  all 
affected  land  a  diverse,  effective,  and 
permanent  vegetative  cover  of  the  same 
seasonal  variety  native  to  the  area  of 
disturbed  land  or  species  that  supports 
the  approved  postmining  land  use.  For 
areas  designated  as  prime  farmland,  the 
requirements  of  30  CFR  910.823  shall 
apply. 

(b)  All  revegetation  shall  be  in 
compliance  with  the  plans  submitted 
under  30  CFR  910.780-18  and  910.780-23, 
as  approved  by  the  Office  in  the  permit, 
and  carried  out  in  a  manner  that 
encourages  a  prompt  vegetative  cover 
and  recovery  of  productivity  levels 
compatible  with  the  approved 
postmining  land  use. 

(1)  All  disturbed  land,  except  water 
areas  and  surface  areas  of  roads  that 
are  approved  as  a  part  of  the  postmining 
land  use,  shall  be  seeded  or  planted  to 
achieve  a  permanent  vegetative  cover  of 
the  same  seasonal  variety  native  to  the 
area  of  disturbed  land. 

(2)  The  vegetative  cover  shall  be 
capable  of  stabilizing  the  soil  surface 
from  erosion. 

(3)  Vegetative  cover  shall  be 
considered  of  the  same  seasonal  variety 
when  it  consists  of  a  mixture  of  species 
of  equal  or  superior  utility  for  the 
approved  postmining  land  use,  when 
compared  with  the  utility  of  naturally- 
occurring  vegetation  during  each  season 
of  the  year. 

(4)  If  both  the  premining  and 
postmining  land  uses  are  cropland, 
planting  of  the  crops  normally  grown 
will  meet  the  requirements  of  paragraph 

(b]{l)  of  this  section. 


§  910.816-1 12  Revegetation:  Use  of 
introduced  species. 

Introduced  species,  may  be 
substituted  for  native  species  only  if 
approved  by  the  Office  under  the 
following  conditions: 

(a)  After  appropriate  field  trails  have 
demonstrated  that  the  introduced 
species  are  desirable  and  necessary  to 
achieve  the  approved  postmining  land 
use; 

(b)  The  species  are  necessary  to 
achieve  a  quick,  temporary,  and 
stabilizing  cover  that  aids  in  controlling 
erosion;  and  measures  to  establish 
permanent  vegetation  are  included  in 
the  approved  plan  submitted  under 

§§  910.78(>-18(b)(3)  and  910.780-23; 

(c)  The  species  are  compatible  with 
the  plant  and  animal  species  of  the 
region;  and 

(d)  The  species  meet  the  requirements 
of  applicable  State  and  Federal  seed  or 
introduced  species  statutes,  that  the 
noxious  weed  seed  per  pound  of  pure 
seed  does  not  exceed  the  limitations  set 
forth  in  regulation  4  of  the  Georgia  Seed 
Laws  and  Rules  and  Regulations,  and 
that  the  species  are  not  poisonous  or 
noxious. 

§  910.816-1 13  Revegetation:  Timing. 

Seeding  and  planting  of  disturbed 
areas  shall  be  conducted  during  the  first 
normal  period  for  favorable  planting 
conditions  after  final  preparation.  The 
normal  period  for  favorable  planting 
shall  be  that  planting  time  generally 
accepted  locally  for  the  type  of  plant 
materials  selected.  When  necessary  to 
effectively  control  erosion,  any 
disturbed  area  shall  be  seeded  and 
planted,  as  contemporaneously  as 
practicable  with  the  completion  of 
backfilling  and  grading,  with  a 
temporary  cover  of  small  grains, 
grasses,  or  legumes  until  a  permanent 
cover  is  established. 

§  910.816-1 14  Revegetation:  Mulching  and 
other  solid  stabilizing  practices. 

(a)  Suitable  mulch  and  other  soil 
stabilizing  practices  shall  be  used  on  all 
regraded  and  topsoiled  areas  to  control 
erosion,  promote  germination  of  seeds, 
or  increase  the  moisture-retention 
capacity  of  the  soil.  The  Office  may,  on 
a  case-by-case  basis,  suspend  the 
requirement  for  mulch,  if  the  permittee 
can  demonstrate  that  alternative 
procedures  will  achieve  the 
requirements  of  910.816-116  and  do  not 
cause  or  contribute  to  air  or  water 
pollution. 

(b)  When  required  by  the  Office, 
mulches  shall  be  mechanically  or 
chemically  anchored  to  the  soil  surface 
to  assure  effective  protection  of  the  soil 
and  vegetation. 


(c)  Aimual  grasses  and  grains  may  be 
used  alone,  as  in  situ  mulch,  or  in 
conjunction  with  another  mulch,  when 
the  Office  determines  that  they  will 
provide  adequate  soil  erosion  control 
and  will  later  be  replaced  by  perennial 
species  approved  for  the  postmining 
land  use. 

(d)  Chemical  soil  stabilizers  alone,  or 
in  combination  with  appropriate 
mulches,  may  be  used  in  conjunction 
with  vegetative  covers  approved  for  the 
postmining  land  use. 

§  910.816-1 15  Revegetation:  Grazing. 

When  the  approved  postmining  land 
use  in  range  or  pasture  land,  grazing  use 
of  such  land  during  the  period  of 
operator  responsibility  is  allowed.  If 
actual  grazing  occurs  after  mining,  the 
performance  of  the  area  in  such  use  may 
be  used  to  demonstrate  the  self¬ 
regeneration  capability  of  the  planted 
species  and  their  utility  to  the 
postmining  land  use.  The  type  and 
extent  of  use  (season  of  use  and  grazing 
capacity]  shall  demonstrate  that 
ordinary  grazing  use  does  not  endanger 
the  survival  coverage  (ground  cover) 
and  productivity  of  the  postmining 
vegetation,  and  that  the  premined 
capability  has  been  restored. 

§910.816-116  Revegetation: Standards 
for  success. 

(a]  Success  of  revegetation  shall  be 
measured  by  techniques  approved  by 
the  Office  after  consultation  with 
appropriate  State  and  Federal  agencies. 
Comparison  of  ground  cover  and 
productivity  may  be  made  on  the  basis 
of  reference  areas  or  through  the  use  of 
technical  guidance  procedures  published 
by  USDA  or  USDI  for  assessing  ground 
cover  and  productivity.  Management  of 
the  reference  area,  if  applicable,  shall  be 
comparable  to  that  which  is  required  for 
the  approved  postmining  land  use  of  the 
permit  area. 

(b) (l}  Ground  cover  and  productivity 
of  living  plants  on  the  revegetated  area 
within  the  permit  area  shall  be  equal  to 
the  ground  cover  and  productivity  of 
living  plants  on  the  approved  reference 
area  or  to  the  standards  in  other 
technical  guides  approved  by  the  Office, 
from  among  those  published  by  USDA 
or  USDI,  for  use  in  this  part.  The  period 
of  extended  responsibility  under  the 
performance  bond  requirements  of 
Subparts  910.800  through  910.808 
initiates  after  the  last  year  of  augmented 
seeding,  fertilizing,  irrigation  or 
otherwork  which  ensures  success  and 
continues  for  not  less  than  five  years. 
Ground  cover  and  productivity  shall 
equal  the  approved  standard  for  the  last 
two  consecutive  years  of  the 
responsibility  period. 


61206 


Federal  Register  /  Vol.  45,  No.  180  /  Monday,  September  15,  1980  /  Proposed  Rules 


(2)  The  ground  cover  and  productivity 
of  the  revegetated  area  shall  be 
considered  equal  if  they  are  at  least  90 
percent  of  the  ground  cover  and 
productivity  of  the  reference  area  with 
90  percent  statistical  confidence,  or  with 
80  percent  statistical  confidence  on 
shrublands,  or  ground  cover  and 
productivity  are  at  least  90  percent  of 
the  standards  in  a  technical  guide 
approved  pursuant  to  30  CFR  910.816- 
116(b)(1).  Exceptions  may  be  authorized 
by  the  Office  under  the  following 
standards: 

(i)  For  previously  mined  areas  that 
were  not  reclaimed  to  the  requirements 
of  Subparts  910.815  through  910.828,  as  a 
minimum  the  ground  cover  of  living 
plants  shall  not  be  less  than  can  be 
supported  by  the  best  available  topsoil 
or  other  suitable  material  in  the 
reaffected  area,  shall  not  be  less  than 
the  ground  cover  existing  before 
redisturbance,  and  shall  be  adequate  to 
control  erosion; 

(ii)  For  areas  to  be  developed  for 
industrial  or  residential  use  less  than  2 
years  after  regrading  is  completed,  the 
ground  cover  of  living  plants  shall  not 
be  less  than  required  to  control  erosion; 
and 

(iii)  For  areas  to  be  used  for  cropland, 
success  in  revegetation  of  cropland  shall 
be  determined  on  the  basis  of  crop 
production  from  the  mined  areas  as 
compared  to  approved  reference  areas 
or  other  technical  guidance  procedures. 
Crop  production  from  the  mined  area 
shall  be  equal  to  or  greater  than  that  of 
the  approved  standard  for  the  last  two 
consecutive  growing  seasons  of  the  5  or 
10  year  liability  period  established  in 
paragraph  (b)(1)  of  this  section.  The 
applicable  5  or  10  year  period  of 
responsibility  for  revegetation  shall 
commence  at  the  date  of  initial  planting 
of  the  crop  being  grown.  Production 
shall  not  be  considered  equal  if  it  is  less 
than  90  percent  of  the  production  of  the 
approved  standard  with  90  percent 
statistical  confidence. 

(iv)  On  areas  to  be  developed  for  fish 
and  wildlife  management  or  forestland, 
success  of  vegetation  shall  be 
determined  on  the  basis  of  tree,  shrub  or 
half-shrub  stocking  and  ground  cover. 
The  tree,  shrub,  or  half-shrub  stocking 
shall  meet  the  standards  described  in 

§  910.816-117.  The  area  seeded  to  a 
ground  cover  shall  be  considered 
acceptable  if  it  is  at  least  70  percent  of 
the  ground  cover  of  the  reference  areas 
with  90  percent  statistical  confidence  or 
if  the  ground  cover  is  determined  to  be 
adequate  to  control  erosion  by  the 
Office.  Section  910.81&-116(b)  shall 
determine  the  responsibility  period  and 
the  frequency  of  ground  cover 
measurement. 


(c)  The  person  who  conducts  surface 
mining  activities  shall — 

(1)  Maintain  any  necessary  fences  and 
proper  management  practices;  and 

(2)  Conduct  periodic  measurements  of 
vegetation,  soils,  and  water  prescribed 
or  approved  by  the  Office,  to  identify 
conditions  during  the  applicable  period 
of  liability  specified  in  paragraph  (b)  of 
this  section. 

(d)  For  permit  areas  40  acres  or  less  in 
size,  in  locations  with  an  average  annual 
precipitation  of  more  than  26  inches,  the 
following  performance  standards,  if 
approved  by  the  Office,  may  be  used 
instead  of  reference  areas  to  measure 
success  of  revegetation  on  sites  that  are 
disturbed.  These  standards  shall  be  met 
for  a  minimum  of  5  full  consecutive 
years. 

(1)  Areas  planted  only  in  herbaceous 
species  shall  sustain  a  vegetative  ground 
cover  of  70  percent  for  5  fiill  consecutive 
years. 

(2)  Areas  planted  with  a  mixture  of 
herbaceous  and  woody  species  shall 
sustain  a  herbaceous  vegetative  ground 
cover  of  70  percent  for  5  full  consecutive 
years  and  400  woody  plants  per  acre 
after  5  years.  On  steep  slopes,  the 
minimum  number  of  woody  plants  shall 
be  600  per  acre. 

(3)  For  purposes  of  this  section, 
herbaceous  species  means  grasses, 
legumes,  and  nonleguminous  forbs; 
woody  plants  means  woody  shrubs, 
trees  and  vines;  and  ground  cover 
means  the  area  of  groimd  covered  by  the 
combined  aerial  parts  of  vegetation  and 
the  litter  that  is  produced  naturally 
onsite,  expressed  as  a  percentage  of  the 
total  area  of  measurement. 

§910.816-117  Revegetation:  Tree  and 
shrub  stocking  for  forest  land. 

This  section  sets  forth  forest  resource 
conservation  standards  for  reforestation 
operations  to  ensure  that  a  cover  of 
commercial  tree  species,  non¬ 
commercial  tree  species,  shrubs  or  half 
shrubs,  sufficient  for  adequate  use  of  the 
available  growing  space,  is  established 
after  surface  mining  activities. 

(a)  Stocking,  i.e.  the  number  of  stems 
per  unit  area,  will  be  used  to  determine 
the  degree  to  which  space  is  occupied 
by  well-distributed,  countable  trees, 
shrubs  or  half-shrubs. 

(1)  Root  crown  or  root  sprouts  over  1 
foot  in  height  shall  count  as  one  toward 
meeting  the  stocking  requirements. 
Where  multiple  stems  occur  only  the 
tallest  stem  will  be  counted. 

(2)  A  countable  tree  or  shrub  means  a 
tree  that  can  be  used  in  calculating  the 
degree  of  stocking  under  the  following 
criteria: 

(i)  the  tree  or  shrub  shall  be  in  place 
at  least  2  growing  seasons. 


(ii)  the  tree  or  shrub  shall  be  alive  and 
healthy,  and 

(iii)  the  tree  or  shrub  shall  have  at 
least  one  third  of  its  length  in  live 
crown. 

(3)  Rock  areas,  permanent  road  and 
surface  water  drainage  ways  on  the 
revegetated  area  shall  not  require 
stocking. 

(b)  The  following  are  the  minimum 
performance  standards  for  areas  where 
commercial  forest  land  is  the  approved 
postmining  land  use: 

(1)  The  area  shall  have  a  minimum 
stocking  of  450  trees  or  shrubs  per  acre; 

(2)  A  minimum  of  75  percent  of 
countable  trees  or  shrubs  shall  be 
commercial  trees  species; 

(3)  The  number  of  trees  or  shrubs  and 
the  ground  cover  shall  be  determined 
using  procedures  described  in 

§§  910.816-116(b)(3)(iv)  and  910.816- 
117(a)  and  the  sampling  method 
approved  by  the  Office;  when  the 
stocking  is  equal  to  or  greater  than  450 
trees  or  shrubs  per  acre  and  there  is 
acceptable  ground  cover,  the  5  year 
responsibility  period  required  in 
§  910.816-116(b)  shall  begin; 

(4)  Upon  expiration  of  the  5-year 
responsibility  period  and  at  the  time  of 
request  for  bond  release,  each  permittee 
shall  provide  docximentation  showing 
that  the  stocking  of  trees  and  shrubs  and 
the  ground  cover  on  the  revegetated 
area  satisfy  §§  910.816-116(b)(3)(iv)  and 
910.816-117(b)(i). 

(c)  The  following  are  the  minimum 
performance  standards  for  areas  where 
woody  plants  are  used  for  wildlife 
management,  recreation,  shelter  belts,  or 
forest  uses  other  than  commercial  forest 
land: 

(1)  An  inventory  of  trees,  half-shrubs 
and  shrubs  shall  be  conducted  on 
established  reference  areas  according  to 
methods  approved  by  the  Office;  this 
inventory  shall  contain  but  not  be 
limited  to — 

(1)  Site  quality. 

(ii)  Stand  size, 

(iii)  Stand  condition, 

(iv)  Site  and  species  relations,  and 

(v)  Appropriate  forest  land  utilization 
considerations. 

(2)  The  stocking  of  trees,  shrubs,  half¬ 
shrubs  and  the  ground  cover  established 
on  the  revegetated  area  shall 
approximate  the  stocking  and  ground 
cover  on  the  reference  area  and  shall 
utilize  local  and  regional 
recommendations  regarding  species 
composition,  spacing  and  planting 
arrangement.  The  stocking  of  live  woody 
plants  shall  be  equal  to  or  greater  than 
90  percent  of  the  stocking  of  woody 
plants  of  the  same  life  form  on  the 
reference  area.  When  this  requirement  is 
met  and  acceptable  ground  cover  is 
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achieved,  the  5  year  responsibility 
period  required  in  §  910.816-116(b)  shall 
begin. 

(3)  Upon  expiration  of  the  5-year 
responsibility  period  and  at  the  time  of 
request  for  bond  release,  each  permittee 
shall  provide  documentation  showing 
that: 

(i)  The  woody  plants  established  on 
the  revegetated  site  are  equal  to  or 
greater  than  90  percent  of  the  stocking  of 
live  woody  plants  of  the  same  life  form 
of  the  approved  reference  areas  with  80 
percent  statistical  conHdence  and 

(ii)  The  ground  cover  on  the 
revegetated  area  satisfies  §  910.816- 
116(b)(3](iv).  Species  diversity,  seasonal 
variety  and  regenerative  capacity  of  the 
vegetation  of  the  revegetated  area  shall 
be.evaluated  on  the  basis  of  the  results 
which  could  reasonably  be  expected 
using  the  revegetation  methods 
described  in  the  operation  and 
reclamation  plan. 

§  910.816-131  Cessation  of  operations: 
Temporary. 

(a)  Each  person  who  conducts  surface 
mining  activities  shall  effectively  secure 
surface  facilities  in  areas  in  which  there 
are  no  current  operations,  but  in  which 
operations  are  to  be  resumed  under  an 
approved  permit.  Temporary 
abandoment  shall  not  relieve  a  person 
of  their  obligation  to  comply  with  any 
provisions  of  the  approved  permit. 

(b)  Before  temporary  cessation  of 
mining  and  reclamation  operations  for  a 
period  of  thirty  days  or  more,  or  as  soon 
as  it  is  known  that  a  temporary 
cessation  will  extend  beyond  30  days, 
persons  who  conduct  surface  mining 
activities  shall  submit  to  the  Office  a 
notice  of  intention  to  cease  or  abandon 
mining  and  reclamation  operations.  This 
notice  shall  include  a  statement  of  the 
exact  number  of  acres  which  will  have 
been  affected  in  the  permit  area,  prior  to 
such  temporary  cessation,  the  extent 
and  kind  of  reclamation  of  those  areas 
which  will  have  been  accomplished,  and 
identification  of  the  backfilling, 
regrading,  re  vegetation,  environmental 
monitoring,  and  water  treatment 
activities  that  will  continue  during  the 
temporary  cessation. 

§  910.816-132  Cessation  of  operations: 
Permanent. 

(a)  Persons  who  cease  surface  mining 
activities  permanently  shall  close  or 
backfill  or  otherwise  permanently 
reclaim  all  affected  areas,  in  accordance 
with  this  part  and  the  permit  approved 
by  the  Office. 

(b)  All  underground  openings, 
equipment,  structures,  or  other  facilities 
not  required  for  monitoring,  imless 
approved  by  the  Office  as  suitable  for 


the  postmining  land  use  or 
environmental  monitoring,  shall  be 
removed  and  the  affected  land 
reclaimed. 

§910.816-133  Postmining  land  use. 

(a)  General.  All  affected  areas  shall 
be  restored  in  a  timely  manner — 

(1)  To  conditions  that  are  capable  of 
supporting  the  uses  which  they  were 
capable  of  supporting  before  any 
mining:  or 

(2)  To  higher  or  better  uses  achievable 
under  criteria  and  procedures  of  this 
Section. 

(b)  Determining  pre-mining  use  of 
land.  The  pre-mining  uses  of  land  to 
which  the  postmining  land  use  is 
compared  shall  be  those  uses  which  the 
land  previously  supported,  if  the  land 
had  not  been  previously  mined  and  had 
been  properly  managed. 

(1)  The  postmining  land  use  for  land 
that  has  been  previously  mined  and  not 
reclaimed  shall  be  restored  to  a 
condition  capable  of  supporting  the  uses 
'which  it  was  capable  of  supporting  prior 
to  any  mining,  or  higher  or  better  uses  of 
which  there  is  a  reasonable  likelihood, 
at  the  option  of  the  operator. 

(2)  The  postmining  land  use  for  land 
that  has  received  improper  management 
shall  be  judged  on  the  basis  of  the  pre¬ 
mining  use  of  surrounding  lands  that 
have  received  proper  management. 

(3)  If  the  premining  use  of  the  land 
was  changed  within  5  years  of  the 
beginning  of  mining,  the  comparison  of 
postmining  use  to  premining  use  shall 
include  a  comparison  with  the  historic 
use  of  the  land  as  well  as  its  use 
immediately  preceding  mining. 

(c)  Prior  to  the  release  of  lands  from 
the  permit  area  in  accordance  with  30 
CFR  910.807-12(c),  the  permit  area  shall 
be  restored,  in  a  timely  manner,  either  to 
conditions  capable  of  supporting  the 
uses  they  were  capable  of  supporting 
before  any  mining  or  to  conditions 
capable  of  supporting  approved 
alternative  land  uses.  Alternative  land 
uses  may  be  approved  by  the  Office 
after  consultation  with  the  landowmer  or 
the  land-management  agency  having 
jurisdiction  over  the  lands,  if  the 
following  criteria  are  met: 

(1)  The  proposed  postmining  land  use 
is  compatible  with  adjacent  land  use 
and,  where  applicable,  with  existing 
local.  State,  or  Federal  land  use  policies 
and  plans:  A  written  statement  of  the 
views  of  the  authorities  with  statutory 
responsibilities  for  land  use  policies  and 
plans  is  submitted  to  the  Office  within 
60  days  of  notice  by  the  Office  and 
before  surface  mining  activities  begin. 
Any  required  approval,  including  any 
necessary  zoning  or  other  changes 
required  for  land  use  by  local,  State,  or 


Federal  land  management  agencies,  is 
obtained  and  remains  valid  throughout 
the  surface  mining  activities. 

(2)  Specific  plans  are  prepared  and 
submitted  to  the  Office  which  show  the 
feasibility  of  the  postmining  land  use  as 
related  to  projected  land  use  trends  and 
markets  and  that  include  a  schedule 
showing  how  the  proposed  use  will  be 
developed  and  achieved  within  a 
reasonable  time  after  mining  and  will  be 
sustained.  The  Office  may  require 
appropriate  demonstrations  to  show 
that  the  planned  procedures  are 
feasible,  reasonable,  and  integrated  with 
mining  and  reclamation,  and  that  the 
plans  will  result  in  successful 
reclamation. 

(3)  Provision  of  any  necessary  public 
facilities  is  ensured  as  evidenced  by 
letters  of  commitment  from  parties  other 
than  the  person  who  conducts  surface 
mining  activities,  as  appropriate,  to 
provide  the  public  facilities  in  a  manner 
compatible  with  the  plans  submitted 
under  30  CFR  910.780-23.  The  letters 
shall  be  submitted  to  the  Office  before 
surface  mining  activities  begin. 

(4)  Specific  and  feasible  plans  are 
submitted  to  the  Office  which  show  that 
financing,  attainment  and  maintenance 
of  the  postmining  land  use  are  feasible. 

(5)  Plans  for  the  postmining  land  use 
are  designed  under  the  general 
supervision  of  a  registered  professional 
engineer,  or  other  appropriate 
professional,  who  will  ensure  that  the 
plans  conform  to  applicable  accepted 
standards  for  adequate  land  stability, 
drainage,  vegetative  cover,  and  esthetic 
design  appropriate  for  the  postmining 
use  of  the  site. 

{6}  The  proposed  use  will  neither 
present  actual  or  probable  hazard  to 
public  health  or  safety  nor  will  it  pose 
any  actual  or  probable  threat  of  water 
flow  diminution  or  pollution. 

(7)  The  use  will  not  involve 
reasonable  delays  in  reclamation. 

(8)  Necessary  approval  of  measures  to 
prevent  or  mitigate  adverse  effects  on 
fish,  wildlife.and  related  environmental 
values  and  threatened  or  endangered 
plants  is  obtained  from  the  Office  and 
appropriate  State  and  Federal  fish  and 
wildlife  management  agencies  have 
been  provided  a  60  day  period  in  which 
to  review  the  plan  before  surface  mining 
activities  begin. 

(9)  Proposals  to  change  pre-mining 
land  uses  of  range,  fish  and  wildlife 
habitat,  forest  land,  hayland,  or  pasture 
to  a  postmining  cropland  use,  where  the 
cropland  would  require  continuous 
maintenance  such  as  seeding,  plowing, 
cultivation,  fertilization,  or  other  similar 
practices  to  be  practicable  or  to  comply 
with  applicable  Federal.  State,  and  local 
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laws,  are  reviewed  by  the  Office  to 
ensure  that — 

(i)  The  proposed  postmining  cropland 
use  remains  practical  and  reasonable; 

(ii)  There  is  sufficient  water  available 
and  committed  to  maintain  crop 
production;  and 

(iii)  Topsoil  quality  and  depth  are 
sufficient  to  support  the  proposed  use. 

§  910.816-150  Roads:  Class  I:  General. 

(a)  Each  person  who  conducts  surface 
mining  activities  shall  design,  construct 
or  reconstruct,  utilize,  and  maintain 
Class  I  Roads  and  restore  the  area  to 
meet  the  requirements  of  30  CFR 

910.816- 151  through  910.816-156  and  to 
control  or  minimize  erosion  and 
siltation,  air  and  water  polution,  and 
damage  to  public  or  private  property. 

(b)  To  the  extent  possible  using  the 
best  technology  currently  available. 

Class  I  Roads  shall  not  cause  damage  to 
fish,  wildlife,  and  related  environmental 
values  and  shall  not  cause  additional 
contributions  of  suspended  solids  to 
streamflow  or  to  runoff  outside  the 
permit  area.  Any  such  contributions 
shall  not  be  in  excess  of  limitations  of 
State  or  Federal  law. 

(c)  All  Class  I  roads  shall  be  removed 
and  the  land  affected  regraded  and 
revegetated  in  accordance  with  the 
requirements  of  30  CFR  910.816-156 
unless — 

(1)  Retention  of  the  road  is  approved 
as  part  of  the  approved  postmining  land 
use  or  as  being  necessary  to  control 
erosion  adequately; 

(2)  The  necessary  maintenance  is 
assured;  and 

(3)  All  drainage  is  controlled 
according  to  30  CFR  910.817-153. 

(d) (1)  The  design  and  construction  or 
reconstruction  of  Class  1  Roads  shall  be 
certified  by  a  registered  qualified 
professional  engineer  in  accordance 
with  30  CFR  910.816-151  through 

910.816- 154,  except  to  the  extent  that 
alternative  specifications  are  used. 
Alternative  specifications  may  be  used 
only  after  approval  by  the  Office  upon  a 
demonstration  by  a  registered  qualified 
professional  engineer  that  they  will 
result  in  performance  equal  to  or  better 
than  that  resulting  from  Class  I  Roads 
complying  with  30  CFR  910.816-151 
through  910.816-156. 

(2)  The  design  shall  incorporate  the 
demand  for  mobility  and  travel 
efficiency,  based  on  geometric  criteria, 
both  horizontal  and  vertical,  appropriate 
for  the  anticipa'ted  volume  of  traffic  and 
weight  and  speed  of  vehicles  to  be  used. 

§  910.816-151  Roads:  Class  I:  Location. 

(a)  Class  I  roads  shall  be  located, 
insofar  as  possible,  on  ridges  or  on  the 


most  stable  available  slopes  to  minimize 
erosion. 

(b)  No  part  of  any  Class  I  road  shall 
be  located  in  the  channel  of  an 
intermittrent  or  perennial  stream  unless 
specifically  approved  by  the  Office. 

(c)  Stream  fords  are  prohibited  unless 
they  are  speciHcally  approved  by  the 
Office  as  temporary  routes  during 
periods  of  construction.  The  fords  shall 
not  adversely  affect  stream 
sedimentation  or  fish,  wildlife,  and 
related  environmental  values.  All  other 
stream  crossings  shall  be  made  using 
bridges,  culverts,  or  other  structures 
designed,  constructed,  and  maintained 
to  meet  the  requirements  of  30  CFR 

910.816- 153. 

(d)  Class  I  Roads  shall  be  located  to 
minimize  downstream  sedimentation 
and  flooding. 

§  910.816-152  Roads:  Class  I:  Design  and 
construction. 

Class  I  Roads  shall  be  designed  and 
constructed  or  reconstructed  in 
compliance  with  the  following  standards 
in  order  to  control  subsequent  erosion 
and  distrubance  of  the  hydrologic 
balance: 

(a)  Vertical  alinement.  Except  where 
lesser  grades  are  necessary  to  control 
site-speciHc  conditions,  maximum  road 
grades  shall  be  as  follows; 

(1)  the  overall  grade  shall  not  exceed 
Iv.lOh  (10  percent). 

(2)  The  maximum  pitch  grade  shall  not 
exceed  lv;6.5A  (15  percent). 

(3)  there  shall  be  not  more  than  300 
feet  of  pitch  grade  exceeding  10  percent 
within  any  consecutive  1,000  feet  of 
Class  1  Roads,  but  in  no  case  shall  there 
be  any  pitch  grade  over  15  percent. 

(b)  Horizontal  alinement.  Class  I 
roads  shall  have  horizontal  alinement  as 
consistent  with  the  existing  topography 
as  possible,  and  shall  provide  the 
alinement  required  to  meet  the 
performande  standards  of  30  CFR 

910.816- 150  through  910.816-156.  The 
alinement  shall  be  determined  in 
accordance  with  the  anticipated  volume 
of  traffic  and  weight  and  speed  of 
vehicles  to  be  used.  Horizontal  and 
verticl  alinement  shall  be  coordinated  to 
ensure  that  one  will  not  adversely  affect 
the  other  and  to  ensure  that  the  road 
will  not  cause  environmental  damage. 

(c)  Road  cuts.  (1)  cut  slopes  shall  not 
be  steeper  than  specifically  authorized  • 
by  the  Office  which  shall  not  authorize 
slopes  steeper  than  Ir.  1.5A  in 
unconsolidated  materials  or  lv~.0.25A  in 
rock  except  that  steeper  slopes  may  be 
speciHcally  authorized  by  the  Office  if 
geotechnical  analysis  demonstrates  that 
a  minimum  safety  factor  of  1.5  can  be 
maintained. 


(2)  topsoil  or  other  materials  suitable 
under  30  CFR  910.816-22  shall  be  placed 
on  all  cut  slopes  of  lv:1.5/j  or  flatter  to 
aid  in  establishing  vegetation  and  to 
minimize  erosion.  Topsoil  depth  shall  be 
adequate  to  support  vegetation 
necessary  to  control  erosion 

(3)  Temporary  erosion-control 
measures  shall  be  implemented  during 
construction  to  minimize  sedimentation 
and  erosion  until  permanent  control 
measures  can  be  established. 

(d)  Road  embankments.  Embankment 
sections  shall  be  constructed  in 
accordance  with  the  following 
provisions: 

(1)  all  vegetative  material  and  topsoil 
shall  be  removed  from  the  embankment 
foundation  during  construction  to 
increase  stability,  and  no  vegetative 
material  or  topsoil  shall  be  placed 
beneath  or  in  any  Class  I  Road 
embankment. 

(2)  Where  an  embankment  is  to  be 
placed  on  side  slopes  exceeding  lv:5A 
(20  percent),  the  existing  groimd  shall  be 
plowed,  stepped,  or,  if  in  bedrock,  keyed 
in  a  manner  which  increases  the 
stability  of  the  fill.  The  keyway  shall  be 
a  minimum  of  10  feet  in  width  and  shall 
extend  a  minimum  of  2  feet  below  the 
toe  of  the  fill. 

(3)  Material  containing  by  volume  less 
than  25  percent  of  rock  larger  than  6 
inches  in  greatest  dimension  shall  be 
spread  in  successive  uniform  layers  not 
exceeding  12  inches  in  thickness  before 
compaction. 

(4)  Where  the  material  for  an 
embankment  consists  of  large-size  rock, 
broken  stone,  or  fragmented  material 
that  makes  placing  it  in  12-inch  layers 
impossible  under  paragraph  (d)(3)  of  this 
section,  the  embankment  shall  be 
constructed  in  uniform  layers  not 
exceeding  in  thickness  the  approximate 
average  size  of  the  rock  used,  but  the 
layers  shall  not  exceed  36  inches  in 
thickness.  Rock  shall  not  be  dumped  in 
Hnal  position,  but  shall  be  distributed  by 
blading  or  dozing  in  a  manner  that  will 
ensure  proper  placement  in  the 
embankment,  so  that  voids,  pockets,  and 
bridging  will  be  reduced  to  a  minimum. 
The  final  layer  of  the  embankment  shall 
meet  the  requirements  of  paragraph 
(d)(3)  of  this  section. 

(5)  Each  layer  of  the  embankment 
shall  be  completed,  leveled,  and 
compacted  before  the  succeeding  layer 
is  placed.  Loads  of  material  shall  be 
leveled  as  placed  and  kept  smooth.  The 
successive  layers  shall  be  compacted 
evenly  by  routing  the  hauling  and 
leveling  equipment  over  the  entire  width 
of  the  embaiikment.  This  procedure 
shall  be  continued  until  no  visible 
horizontal  movement  of  the 
embankment  material  is  apparent. 
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(6)  Embankment  layers  shall  be 
compacted  as  necessary  to  ensure  that 
the  embankment  is  adequate  to  support 
the  anticipated  volume  of  traffic  and 
weight  and  speed  of  vehicles  to  be  used. 
In  selecting  the  method  to  be  used  for 
placing  embankment  material, 
consideration  shall  be  given  in  the 
design  to  such  factors  as  the  foundation, 
geological  structure,  soils,  type  of 
construction,  and  equipment  to  be  used. 

A  structural  and  foundation  analysis 
shall  be  performed  to  establish  design 
standards  for  embankment  stability 
appropriate  to  the  site.  Publications  of 
the  American  Association  of  State 
Highway  and  Transportation  Officials 
(AASHTO),  including  AASHTO  T-99. 
T-180,  T-91,  and  the  modified  AASHTO 
test,  or  other  specifications  generally 
recognized  by  transportation  engineers 
as  adequate  for  design  of  highway 
embankments,  shall  be  used  to 
determine  the  degree  of  compaction 
required,  on  the  basis  of  soil  type  and 
the  anticipated  volume  of  traffic  and 
weight  and  speed  vehicles  to  be  used. 
Compaction  effort  shall  be  adequate  to 
achieve  the  degree  of  compaction 
required.  No  lift  shall  be  placed  on  a 
layer  until  the  design  density  is 
achieved  throughout  the  layer.  AASHTO 
specifications  such  as  T-99,  T-180,  the 
modified  AASHTO  test,  or  other 
comparable  specifications  approved  by 
the  Office  shall  be  used  as  guidelines  for 
the  determination  of  the  maximum  dry 
density  for  granular  materials. 

(7)  Material  shall  be  placed  in  an 
embankment  only  when  its  moisture 
content  is  within  acceptable  levels  to 
achieve  design  compaction. 

(8)  Embankment  slopes  shall  not  be 
steeper  than  lv:2h,  except  that  where 
the  embankment  material  is  a  minimum 
of  85  percent  rock,  slopes  shall  not  be 
steeper  than  1v:1.35/j,  if  it  has  been 
demonstrated  to  the  Office  that 
embankment  stability  will  result.  Where 
rock  embankments  are  constructed,  they 
shall  meet  the  requirements  of 
paragraph  (d)(4)  of  this  section. 

(9)  The  minimum  safety  factor  for  all 
embankments  shall  be  1.25,  or  such 
higher  factor  as  the  Office  may  specify. 

(10)  The  road  surface  shall  be  sloped 
toward  the  ditch  line  at  a  minimum  rate 
of  one-quarter  inch  per  foot  of  surface 
width,  or  crowned  at  a  minimum  rate  of 
one-quarter  inch  per  foot  of  surface 
width  as  measured  from  the  centerline 
of  the  road. 

(11)  All  material  used  in 
embankments  shall  be  suitable  for  use 
under  paragraphs  (d)(l)-{8)  of  this 
section.  The  material  shall  be 
reasonably  free  of  organic  material,  coal 
or  coal  blossom,  frozen  materials,  wet  or 
peat  material,  natural  soils  containing 


organic  matter,  or  any  other  material 
considered  unsuitable  by  the  Office  for 
use  in  embankment  construction. 

(12)  Excess  or  imsuitable  material 
from  excavations,  as  defined  in 
paragraph  (d)(ll)  of  this  section,  shall 
be  disposed  of  in  accordance  with  30 
CFR  910.816-71.  Acid-  and  toxic-forming 
material  shall  be  disposed  of  in 
accordance  with  30  CFR  910.816-48, 

910.816- 81,  and  910.816-103. 

(13)  Acid-producing  materials  shall  be 
permitted  for  constructing  embankments 
W  only  those  Class  I  Roads  constructed 
or  reconstructed  on  coal  processing 
waste  banks  and  only  if  it  has  been 
demonstrated  to  the  Office  that  no 
additional  acid  will  leave  the  confines  of 
the  coal  processing  waste  bank.  In  no 
case  shall  acid-bearing  refuse  material 
be  used  outside  the  confines  of  the  coal 
processing  waste  bank.  Restoration  of 
the  road  shall  be  in  accordance  with  the 
requirements  of  30  CFR  910.816-103 
through  910.816-117. 

(14)  -Topsoil  or  other  material  suitable 
under  30  CFR  910.816-22  shall  be  placed 
on  all  embankment  slopes  of  lv:1.5A  or 
flatter  to  aid  in  establishing  vegetation 
and  to  minimize  erosion.  Topsoil 
material  depth  shall  be  adequate  to 
support  vegetation  and  to  prevent 
erosion. 

(15)  Temporary  erosion-control 
measures  shall  be  incorporated  during 
construction  to  control  sedimentation 
and  minimize  erosion  until  permanent 
control  measures  can  be  established. 

(e)  Topsoil  removal.  Before  initiation 
of  construction  or  reconstruction  of  a 
Class  1  Road,  topsoil  and  other 
materials,  as  determined  under  30  CFR 

910.816- 22,  shall  be  removed  from  the 
design  roadbed,  shoulders,  and  surfaces 
where  associated  structures  will  be 
placed,  and  shall  be  stored  in 
accordance  with  30  CFR  910.816-23. 

§  910.816-153  Roads:  Class  I:  Drainage. 

(a)  General.  (1)  Each  Class  I  Road 
shall  be  designed,  constructed  or 
reconstructed,  and  maintained  to  have 
adequate  drainage,  using  structures  such 
as,  but  not  limited  to,  ditches,  cross 
drains,  and  ditch  relief  drains.  The 
water-control  system  shall  be  designed 
to  safely  pass  the  peak  runoff  from  a  10- 
year,  24-hour  precipitation  event  or  a 
greater  event  if  required  by  the  Office. 

(2)  Sediment  control  shall  comply  with 
30  CFR  910.816-^2  and  910.816-45. 

(3)  Vegetation  shall  not  be  cleared  for 
more  than  the  width  necessary  for  road 
and  associated  ditch  construction,  to 
serve  traffic  needs  and  for  utilities. 

(b)  Ditches.  (1)  A  ditch  shall  be 
provided  on  both  sides  of  a  through-cut 
and  on  the  inside  shoulder  of  a  cut-and- 
fill  section,  with  ditch  relief  cross  drains 


spaced  according  to  grade.  Water  shall 
be  intercepted  before  reaching  a 
switchback  or  large  fill  and  drained 
safely  away  in  accordance  with  this 
section.  Water  from  a  fill  or  switchback 
shall  be  released  below  the  fill,  through 
conduits  or  in  riprapped  channels,  and 
shall  not  be*  discharged  onto  the  fill. 
Drainage  ditches  shall  be  placed  at  the 
toe  of  all  cut  slopes  formed  by  the 
construction  of  roads. 

(2)  On  flat  sections  of  Class  I  Roads 
where  rolling  topography  is  insufficient 
to  provide  natural  ditch  drainage,  the 
road  grade  shall  be  undulated  to  provide 
for  free  flow  of  water  in  the  ditch 
section.  Road  sections  may  be 
constructed  to  elevate  the  road  surface 
above  the  original  ground  surface  to 
facilitate  drainage. 

(c)  Culverts  and  bridges. 

(l){i)  Culverts  with  an  end  area  of  35 
square  feet  or  less  shall  be  designed  to 
safely  pass  the  10-year,  24-hour 
precipitation  event  without  a  head  of 
water  at  the  entrance.  Culverts  with  an 
end  area  of  greater  than  35  square  feet, 
and  bridges  with  spans  of  30  feet  or  less, 
shall  be  designed  to  safely  pass  the  20- 
year,  24-hour  precipitation  event. 

Bridges  with  spans  of  more  than  30  feet 
shall  be  designed  to  safely  pass  the  100- 
year,  24-hour  precipitation  event  or  a 
larger  event  as  specified  by  the  Office, 

(ii)  Drainage  pipes  and  culverts  shall 
be  constructed  to  avoid  plugging  or 
collapse  and  erosion  at  inlets  and 
outlets. 

(iii)  Trash  racks  and  debris  basins 
shall  be  installed  in  the  drainage  ditches 
wherever  debris  from  the  drainage  area 
could  impair  the  functions  of  drainage 
and  sediment-control  structures. 

(iv)  All  culverts  shall  be  covered  by 
compacted  fill  to  a  minimum  depth  of  1 
foot. 

(v)  Culverts  shall  be  designed, 
constructed,  and  maintained  to  sustain 
the  vertical  soil  pressure,  the  passive 
resistance  of  the  foundation,  and  the 
weight  of  vehicles  to  be  used. 

(2)  Culverts  for  road-surface  drainage 
only  shall  be  constructed  in  accordance 
with  the  following: 

(i)  Unless  otherwise  authorized  or 
required  under  paragraphs  (c)(2)  (ii)  or 
(iii)  of  this  section,  culverts  shall  be 
spaced  as  follows: 

(A)  Spacing  shall  not  exceed  1,000  feet 
on  grades  of  0  to  3  percent. 

(B)  Spacing  shall  not  exceed  800  feet 
on  grades  of  3  to  6  percent. 

(C)  Spacing  shall  not  exceed  500  feet 
on  grades  of  6  to  10  percent. 

(D)  Spacing  shall  not  exceed  300  feet 
on  grades  of  10  percent  or  greater. 

(ii)  Culverts  at  closer  intervals  than 
the  maximum  in  paragraph  (c)(2)(i)  of 
this  section  shall  be  installed  if  required 
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by  the  Office  as  appropriate  for  the 
erosive  properties  of  the  soil  or  to 
accommodate  flow  from  small 
intersecting  drainages. 

(iii)  Culverts  may  be  constructed  at 
greate  intervals  than  the  maximum 
indicated  in  paragraph  (c)(2]Ci]  of  this 
section  if  authorized  by  the  Office  upon 
a  finding  that  greater  spacing  will  not 
increase  erosion. 

(iv)  Culverts  shall  cross  the  road  at 
not  less  than  a  30  degree  angle 
downgrade. 

(v)  Culverts  may  be  designed  to  carry 
less  than  the  peak  runoff  from  a  10-year, 
24-hour  precipitation  event  if  the  ditch 
will  not  overtop  and  will  remain  stable. 

(vi)  The  inlet  end  shall  be  protected 
by  a  rock  headwall  or  other  material 
approved  by  the  Office  as  adequate 
protection  against  erosion  of  the 
headwall.  The  water  shall  be  discharged 
below  the  toe  of  the  fill  through  conduits 
or  in  riprapped  channels  and  shall  not 
be  discharged  onto  the  fill. 

(d)  Natural  drainage.  Natural  channel 
drainageways  shall  not  be  altered  or 
relocated  for  road  construction  or 
reconstruction  without  the  prior 
approval  of  the  Office  in  accordance 
with  30  CFR  910.816-43  and  910.816-44. 
The  Office  may  approve  alterations  and 
relocations  only  if — 

(1)  The  natural-channel  drainage  is 
not  blocked; 

(2)  No  significant  damage  occurs  to 
the  hydrologic  balance;  and 

(3)  There  is  no  adverse  impact  on 
adjoining  landowners. 

(e)  Stream  crossings.  Drainage 
structures  are  required  for  stream 
channel  crossings.  Drainage  structures 
shall  not  affect  ffie  normal  flow  or 
gradient  of  the  stream,  or  adversely 
affect  fish  migration  and  aquatic  habitat 
or  related  environmental  values. 

§  910.816-154  Roads:  Class  I:  Surfacing. 

[a]  Class  I  Roads  shall  be  surfaced 
with  rock,  crushed  gravel,  asphalt,  or 
other  material  approved  by  the  Office  as 
sufficiently  durable  for  the  anticipated 
volume  of  traffic  and  weight  and  speed 
of  vehicles  to  be  used. 

(b)  Acid-  or  toxic-forming  substances 
shall  not  be  used  in  road  surfacing. 

§  910.816-155  Roads:  Class  I: 
Maintenance. 

(a)  Class  I  Roads  shall  be  maintained 
in  such  a  manner  that  the  required  dr 
approved  design  standards  are  met 
throughout  the  life  of  the  entire 
transportation  facility  including  surface, 
shoulders,  pathing  and  side  areas, 
approach  structures,  erosion  control 
devices,  cut-and-fill  sections,  and  such 
traffic-control  devices  as  are  necessary 


for  safe  and  efficient  utilization  of  the 
road. 

(b)  Class  I  Road  maintenance  shall 
include  repairs  to  the  road  surface, 
blading,  Riling  of  potholes,  and 
replacement  of  gravel  or  asphalt.  It  shall 
include  revegetating,  brush  removal, 
watering  for  dust  control,  and  minor 
reconstruction  of  road  segments  as 
necessary. 

(c)  Class  I  Road  damaged  by 
catastrophic  events  such  as  floods  or 
earthquakes  shall  not  be  used  until 
reconstruction  of  damaged  road 
elements.  The  reconstruction  shall  be 
completed  as  soon  as  practicable  after 
the  damage  has  occurred. 

§  910.816-156  Roads:  Class  I:  Restoration. 

(a)  Unless  the  Office  approves 
retention  of  a  Class  I  Road  as  suitable 
for  the  approved  postmining  land  use, 
immediately  after  the  road  is  no  longer 
needed  for  operations,  reclamation,  or 
monitering — 

(1)  The  road  shall  be  closed  to 
vehicular  traffic; 

(2)  The  natural-drainage  patterns  shall 
be  restored; 

(3)  All  bridges  and  culverts  shall  be 
removed; 

(4)  Roadbeds  shall  be  ripped,  plowed, 
and  scarified; 

(5)  Fill  slopes  shall  be  roimded  or 
reduced  and  shaped  to  conform  the  site 
to  adjacent  terrain  and  to  meet  natural- 
drainage  restoration  standards; 

(6)  Cut  slopes  shall  be  shaped  to  blend 
with  the  natiu'al  contour; 

(7)  Cross  drains,  dikes,  and  water  bars 
shall  be  constructed  to  minimize 
erosion; 

(8)  Terraces  shall  be  constructed  as 
necessary  to  prevent  excessive  erosion 
and  to  provide  long-term  stability  in  cut- 
and-fill  slopes;  and 

(9)  Road  surfaces  shall  be  covered 
with  topsoil  in  accordance  with  30  CFR 

910.816- 24(b)  and  revegetated  in 
accordance  with  30  CFR  910.816-111 
through  910.816-116. 

(b)  Unless  otherwise  authorized  by 
the  Office,  all  road-surfacing  materials 
shall  be  removed,  hauled  or  conveyed, 
and  disposed  of  under  30  CFR  910.816- 
89. 

§  910.816-160  Roads:  Class  II:  General. 

(a)  Each  person  who  conducts  surface 
mining  activities  shall  design,  construct 
or  reconstruct,  utilize,  and  maintain 
Class  II  Roads  and  restore  the  area  to 
meet  the  requirements  of  30  CFR 

910.816- 161  through  910.816-166  and  to 
control  or  minimize  erosion  and 
siltation,  air  and  water  pollution,  and 
damage  to  public  or  private  property. 

(b)  To  the  extent  possible  using  the 
best  technology  currently  available. 


Class  II  Roads  shall  not  cause  damage 
to  fish,  wildlife,  and  related 
environmental  values  and  shall  not 
cause  additional  contributions  of 
suspended  solids  to  streamflow  or  to  nm 
off  outside  the  permit  area.  Any  such 
contributions  shall  not  be  in  excess  of 
limitations  of  State  or  Federal  law. 

(c)  All  Class  II  Roads  shall  be 
removed  and  the  land  affected  regraded 
and  revegetated  in  accordance  with  the 
requirements  of  30  CFR  910.816-166, 
unless — 

(1)  Retention  of  the  road  is  approved 
as  part  of  the  approved  postmining  land 
use  or  as  being  necessary  to  control 
erosion  adequately; 

(2)  The  necessary  maintenance  is 
assured;  and 

(3)  All  drainage  is  controlled 
according  to  30  CFR  910.816-163. 

(d] (l)  Class  II  Roads  shall  be  designed 
and  constructed  in  accordance  with  30 
CFR  910.816-161  through  910.816-164, 
except  to  the  extent  that  alternative 
specifications  are  used.  Alternative 
specifications  may  only  be  used  after 
approval  by  the  Office  upon  a 
demonstration  by  a  qualified 
professional  engineer  that  they  will 
result  in  performance  equal  to  or  better 
than  that  resulting  from  Class  II  Roads 
complying  with  30  CFR  910.816-161 
through  910.816-166. 

(2)  The  design  shall  incorporate 
consideration  of  the  needs  of  the 
specific  uses  of  the  road  in  addition  to 
travel  efficiency.  To  the  extent  that  the 
anticipated  volume  of  traffic  or  weight 
or  speed  of  vehicles  to  be  used  requires 
higher  standards  than  those  set  forth  in 
30  CFR  910.816-161  through  910.816-166, 
such  higher  standards  shall  be 
incorporated  in  the  design,  construction 
or  reconstruction,  and  maintenance  of 
Class  II  Roads. 

§  910.816-161  Roads:  Class  II:  Location. 

(a)  Class  II  Roads  shall  be  located, 
insofar  as  possible,  on  ridges  or  on  the 
most  stable  available  slopes  to  minimize 
erosion. 

(b)  No  part  of  any  Class  II  Road  shall 
be  located  in  the  channel  of  an 
intermittent  or  perennial  stream  unless 
specifically  approved  by  the  Office. 

(c)  Stream  fords  are  prohibited  unless 
they  are  specifically  approved  by  the 
Office  as  temporary  routes  during 
periods  of  construction.  The  fords  shall 
not  adversely  affect  stream 
sedimentation  or  fish,  wildlife,  and 
related  environmental  values.  All  other 
stream  crossings  shall  be  made  using 
bridges,  culverts,  or  other  structures, 
designed,  constructed,  and  maintained 
to  meet  the  requirements  of  30  CFR 

910.816-163. 
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(d)  Class  II  Roads  shall  be  located  to 
minimize  downstream  sedimentation, 
and  flooding. 

§  910.816-162  Roads:  Class  II:  Design  and 
construction. 

Class  II  Roads  shall  be  designed  and 
constructed  or  reconstructed  in 
compliance  with  the  following  standards 
in  order  to  control  subsequent  erosion 
and  disturbance  of  the  hydrologic 
balance: 

(a)  Vertical  alinement.  A  continuous 
grade  with  excessive  cuts  or 
embankments  shall  be  avoided.  Changes 
of  grade  shall  be  made  to  conform  as 
closely  as  possible  to  the  existing 
terrain,  and  maximum  road  grades  shall 
be  as  follows: 

(1)  The  overall  grade  shall  not  exceed 
lv:10A  (10  percent). 

(2)  The  pitch  grade  shall  not  exceed 
1V.6.5A  (15  percent),  for  any  consecutive 
1,000  feet. 

(3)  The  pitch  grade  exceeding  15 
percent  shall  not  be  longer  than  300  feet 
within  any  consecutive  1,000  feet  of 
Class  II  Roads. 

(b)  Horizontal  alinement.  Class  II 
Roads  shall  have  horizontal  alinement 
as  consistent  with  the  existing  natural 
topography  as  possible,  and  shall 
provide  the  alinement  required  for  the 
performance  standards  of  30  CFR 

910.816-160  through  910.816-166.  The 
alinement  shall  be  determined  in 
accordance  with  the  anticipated  volume 
of  traffic  and  weight  and  speed  of 
vehicles  to  be  used,  horizontal  and 
vertical  alinement  shall  be  coordinated 
to  ensure  that  one  will  not  adversely 
affect  the  other  and  to  ensure  that  the 
road  will  not  cause  environmental 
damage. 

(c)  Road  cuts.  Cut  slopes  shall  not  be 
steeper  than  speciflcally  authorized  by 
the  Offlce,  which  shall  not  authorize 
slopes  steeper  than  lv:1.5h  in 
unconsolidated  materials  or  lv:0.25A  in 
rock,  except  that  steeper  slopes  may  be 
specifically  authorized  by  the  Office  if 
geotechnical  analysis  demonstrates  that 
a  minimum  safety  factor  of  1.5  can  be 
maintained. 

(1)  Topsoil  or  other  materials  suitable 
under  30  CFR  910.810-22  shall  be  placed 
on  all  cut  slopes  of  lv:1.5h  or  flatter  to 
aid  in  establishing  vegetation  and  to 
minimize  erosion.  Topsoil  depth  shall  be 
adequate  to  support  vegetation 
necessary  to  minimize  erosion. 

(2)  Temporary  erosion-control 
measures  shall  be  implemented  during 
construction  to  minimize  sedimentation 
and  erosion  until  permanent  control 
measures  can  be  established. 

(d)  Road  embankments.  Embankment 
sections  shall  be  constructed  in 


accordance  with  the  following 
provisions: 

(1)  All  vegetative  material  and  topsoil 
shall  be  removed  from  the  embankment 
foundation  to  increase  stability,  and  no 
vegetative  material  or  topsoil  shall  be 
placed  beneath  or  in  any  Class  II  Road 
embankment. 

(2)  Where  an  embankment  is  to  be 
placed  on  side  slopes  exceeding  lv:3A 
(33  percent),  the  existing  ground  shall  be 
plowed,  stepped,  or  if  in  rock,  keyed  in  a 
manner  which  increases  the  stability  of 
the  fill.  The  kesrway  shall  be  a  minimum 
of  10  feet  in  width  and  shall  begin  at  the 
toe  of  fill.  No  material  shall  be  placed 
below  the  toe  or  be  allowed  to  slide 
below  the  toe.  For  slopes  of  less  than 
lv.3A  (33  percent),  the  slopes  shall  be 
scarified  to  ensure  bonding  of  the 
embankment  and  natural  material. 

(3)  Material  containing  by  volume  less 
than  25  percent  of  rock  larger  than  6 
inches  in  greatest  dimension  shall  be 
spread  in  successive  uniform  layers  not 
exceeding  12  inches  in  thickness  before 
compaction. 

(4)  Where  the  material  for  an 
embankment  consists  of  large-size  rock, 
broken  stone,  or  fi'agmented  material 
that  makes  placing  in  12-inch  layers 
impossible  under  paragraph  (d)(3)  of  this 
section,  the  embankment  shall  be 
constructed  in  uniform  layers  not 
exceeding  in  thickness  the  approximate 
average  size  of  the  rock  used,  but  the 
layers  shall  not  exceed  36  inches  in 
thickness.  Rock  shall  not  be  dumped  in 
final  position,  but  shall  be  distributed  by 
blading  or  dozing  in  a  manner  that  will 
ensure  proper  placement  in  the 
embanl^ent,  so  that  voids,  pockets,  and 
bridging  will  be  reduced  to  a  minimum, 
the  final  layer  of  the  embankment  shall 
meet  the  requirements  of  paragraph 
(d)(3)  of  this  section. 

(5)  Each  layer  of  the  embankment 
shall  be  completed,  leveled,  and 
compacted  before  the  succeeding  layer 
is  placed.  Embankment  material  shall  be 
leveled  as  placed  and  kept  smooth.  The 
successive  layers  shall  be  compacted 
evenly  by  routing  the  hauling  and 
leveling  equipment  over  the  entire  width 
of  the  embankment.  This  procedure 
shall  be  continued  until  no  visible 
horizontal  movement  of  the 
embankment  material  is  apparent. 

(6)  Compaction  greater  than  that 
specified  in  Paragraph  (d)(5)  of  this 
Section  shall  be  performed  to  the  extent 
necessary  to  ensure  stability. 

(7)  Material  shall  be  placed  in  an 
embankment  under  moisture  content 
conditions  which  will  permit  compaction 
and  ensure  proper  soil  cohesion. 

(8)  Embankment  slopes  shall  not  be 
steeper  than  lv:1.5A,  except  that  if  the 
embankment  material  is  a  minimum  of 


85  percent  rock,  slopes  shall  not  be 
steeper  than  11^.1.35^  if  it  has  been 
demonstrated  to  the  Office  that 
embankment  stability  will  result.  Where 
rock  embankments  are  constructed,  they 
shall  meet  the  requirements  of 
paragraph  (d)(4)  of  this  section. 

(9)  The  minimum  safety  factor  for  all 
embankments  shall  be  1.25,  or  such 
higher  factor  as  the  Office  may  specify. 

(10)  The  road  surface  shall  be  sloped 
suMciently  to  prevent  ponding  of  water 
on  the  surface. 

(11)  All  material  used  in 
embankments  shall  be  suitable  for  use 
under  paragraphs  (d)  (l)-(8)  of  this 
section.  The  material  shall  be 
reasonably  free  of  organic  material,  coal 
or  coal  blossom,  frozen  materials,  wet  or 
peat  material  or  natural  soils  containing 
organic  matter,  or  any  other  material 
considered  unsuitable  for  use  in 
embankment  construction  by  the  Office. 

(12)  Excess  or  unsuitable  material 
from  excavations,  as  defined  in 
paragraph  (d)(ll)  of  this  section,  shall 
be  disposed  of  in  accordance  with  30 
CFR  910.816-71.  Acid-  and  toxic-forming 
material  shall  be  disposed  of  in 
accordance  with  30  CFR  910.816-48, 

910.816- 81,  and  910.810-103. 

(13)  Topsoil  or  other  material  suitable 
under  30  CFR  910.816-22  shall  be  placed 
on  all  embankment  slopes  of  lv:1.5A  or 
flatter,  to  aid  in  establishing  vegetation 
to  minimize  erosion.  Topsoil  material 
depth  shall  be  adequate  to  support 
vegetation  and  to  minimize  erosion. 

(14)  Temporary  erosion-control 
measures  shall  be  incorporated  during 
construction  to  control  sedimentation 
and  minimized  erosion  until  permanent 
control  measures  can  be  established. 

(e)  Topsoil  removal.  Before  initiation 
of  construction  or  reconstruction  of  a 
Class  II  Road,  topsoil  and  other 
materials,  as  determined  under  30  CFR 

910.816- 22,  shall  be  removed  from  the 
design  roadbed,  shoulders,  and  surfaces 
where  associated  structures  will  be 
placed,  and  shall  be  stored  in 
accordance  with  30  CFR  910.816-23. 

§  910.816-163  Roads:  Class  11:  Drainage. 

(a)  General.  (1)  Each  Class  11  road 
shall  be  designed,  constructed  or 
reconstructed  and  maintained  to  have 
adequate  drainage,  using  structures  such 
as  ditches  in  wet  areas,  cross  drains  in 
natural  drainageways,  surface  dips,  and 
stream  crossings.  The  water-control 
system  shall  be  designed  to  safely  pass 
the  peak  nmoff  from  a  10-year,  24-hour 
precipitation  event  or  a  greater  event  if 
required  by  the  Office. 

(2)  Sediment  control  shall  comply  with 
30  CFR  910.816-42. 

(b)  ditches  and  alternative  measures 
for  roadbed  erosion  control.  Where 
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required  to  minimize  erosion  on  the 
roadbed,  ditches  shall  be  designed  and 
constructed  in  accordance  with  30  CFR 
910.816-153(b).  In  wet  areas  or  where 
there  is  free  water,  such  ditch  sections 
shall  be  required.  For  every  segment  of  a 
Class  II  road  without  drainage  ditches 
which  comply  with  30  CFR  910.816- 
153(b),  drainage  shall  be  provided  by 
surface  dips,  lliese  drainage  dips  shall 
be  constructed  as  undulations  in  the 
roadway  of  sufficient  height  from  the 
hydraulic  bottom  to  the  top  of  the  dip  to 
prevent  water  from  running  down  the 
surface  of  the  road.  Insloped  dips  shall 
discharge  into  a  culvert  or  drop  inlet. 
Outsloped  dips  shall  discharge  either 
onto  the  natural  ground  or  onto 
embankments  if  a  drain  is  provided.  The 
bottom  of  the  dip  shall  be  rock  surfaced 
to  prevent  erosion.  Dip  spacing  shall  be 
sufHcient  to  minimize  erosion  of  the 
road  surface. 

(c)  Culverts  and  bridges.  (l)(i) 

Culverts  with  an  end  area  of  35  square 
feet  or  less  shall  be  designed  to  safely 
pass  the  10-year,  24-hour  precipitation 
event  without  a  head  of  water  at  the 
entrance.  Culverts  with  an  end  area  of 
greater  than  35  square  feet,  and  bridges 
with  spans  of  30  ifeet  or  less,  shall  be 
designed  to  safely  pass  the  20-year,  24- 
hour  precipitation  event.  Bridges  with 
spans  of  more  than  30  feet  shall  be 
designed  to  safely  pass  the  100-year,  24- 
hour  precipitation  event  or  larger  event 
as  speciHed  by  the  Office. 

(ii)  Drainage  pipes  and  culverts  shall 
be  constructed  to  avoid  plugging  or 
collapse,  and  erosion  at  inlets  and 
outlets. 

(iii)  Culverts  shall  be  covered  by 
compacted  frll  to  a  minimum  depth  of  1 
foot. 

(iv)  Culverts  shall  be  designed, 
constructed,  and  maintained  to  sustain 
the  vertical  soil  pressure,  the  passive 
resistance  of  the  road  foundation,  and 
the  weight  of  vehicles  to  be  used. 

(2)  Culverts  or  dips  fo^ road-surface 
drainage  only,  shall  be  constructed  in 
accordance  with  the  following: 

(i)  Unless  otherwise  authorized  or 
required  under  paragraph  (c)(2)  (ii)  or 
(iii)  of  this  section,  culverts  and  dips 
shall  be  spaced  as  follows: 

(A)  Spacing  shall  not  exceed  1,000  feet 
on  grades  of  0  to  3  percent. 

(B)  Spacing  shall  not  exceed  600  feet 
on  grades  of  3  to  6  percent. 

(C)  Spacing  shall  not  exceed  400  feet 
on  grades  of  6  to  10  percent. 

(D)  Spacing  shall  not  exceed  200  feet 
on  grades  of  10  percent  or  greater. 

(ii)  Surface  dips  or  culverts  at  closer 
intervals  than  the  maximum  indicated  in 
paragraph  (c)(2)(i)  of  this  section  shall 
be  installed  if  required  by  the  Offlce  as 
appropriate  for  the  erosive  properties  of 


the  soil  or  to  accommodate  flow  from 
small  intersecting  drainages. 

(iii)  Surface  dips  or  culverts  may  be 
constructed  at  greater  intervals  than  the 
maximum  indicated  in  paragraph 
(c)(2)(i)  of  this  section  if  authorized  by 
the  Office  upon  a  finding  that  greater 
spacing  will  not  increase  erosion. 

(iv)  Culverts  and  the  bottoms  of 
drainage  dips  shall  cross  the  road  at  not 
less  than  a  30  degree  angle  downgrade. 

(v)  A  culvert  may  be  designed  to  carry 
less  than  the  peak  runoff  from  a  10-year, 
24-hour  precipitation  event  if  the  ditch 
will  not  overtop  and  will  remain  stable. 

(vi)  The  inlet  end  of  all  culverts  shall 
be  protected  by  a  rock  headwall  or  other 
material  approved  by  the  Office  as 
adequate  protection  against  erosion  of 
the  headwall.  The  water  shall  be 
discharged  below  the  toe  of  the  fill 
through  conduits  or  in  riprapped 
channels  and  shall  not  be  discharged 
onto  the  fill. 

(D)  Natural  drainage.  Natural-channel 
drainageways  shall  not  be  altered  or 
relocated  for  road  construction  or 
reconstruction  without  the  prior 
approval  of  the  Office  in  accordance 
with  30  CFR  910.816-43  and  910.816-^. 
The  Office  may  approve  alterations  and 
relocations  only  if — 

(1)  The  natural-chaimel  drainage  is 
not  blocked; 

(2)  No  significant  degradation  occurs 
to  the  hydrologic  balance;  and 

(3)  There  is  no  adverse  impact  on 
adjoining  landowners. 

(E)  Stream  crossings.  Drainage 
structures  are  required  for  stream- 
channel  crossings.  Drainage  structures 
shall  not  affect  the  normal  flow  or 
gradient  of  the  stream,  or  adversely 
affect  fish  migration  or  aquatic  habitat 
or  related  environmental  values. 

§  910.816-164  Roads:  Class  II:  Surfacing. 

(a)  Class  II  Roads  shall  be  surfaced 
with  rock,  crushed  gravel,  asphalt,  or 
other  material  approved  by  the  Office  as 
sufficiently  durable  for  the  anticipated 
volume  of  traffic  and  weight  and  speed 
of  vehicles  to  be  used. 

(b)  Acid-  or  toxic-forming  substances 
shall  not  be  used  in  road  surfacing. 

(c)  Vegetation  shall  not  be  cleared  for 
more  than  the  width  necessary  for  road 
and  associated  ditch  construction,  to 
serve  traffic  needs  and  for  utilities. 

§  910.816-165  Roads:  Class  II: 
Maintenance. 

(a)  Class  II  Roads  shall  be  maintained 
in  such  a  manner  that  the  required  or 
approved  design  criteria  are  met 
throughout  the  life  of  the  facility 
including  surface  and  shoulders, 
parking,  side  areas,  approach  structures, 
erosion-control  devices,  and  such 


traffic-control  devices  as  are  necessary 
for  safe  and  efficient  utilization. 

(b)  Class  II  Road  maintenance  shall 
include  basic  custodial  care  as  required 
to  protect  the  road  investment  and  to 
prevent  damage  to  adjacent  resources. 
This  includes  maintenance  to  control 
erosion,  repair  of  structures  and 
drainage  systems,  removal  of  rocks  and 
debris,  replacement  of  surface,  and 
restoration  of  the  road  prism. 

§  910.816-166  Roads:  Class  II: 

Restoration. 

(a)  Unless  the  Office  approves 
retention  of  a  Class  II  Road  as  suitable 
for  the  approved  postmining  land  use, 
immediately  after  the  road  is  no  longer 
needed  for  operations,  reclamation,  or 
monitoring — 

(1)  The  road  shall  be  closed  to 
vehicular  traffic; 

(2)  The  natural  drainage  patterns  shall 
be  restored; 

(3)  All  bridges  and  culverts  shall  be 
removed; 

(4)  Roadbeds  shall  be  ripped,  plowed, 
and  scarified; 

(5)  Fill  slopes  shall  be  rounded  or 
reduced  and  shaped  to  conform  the  site 
to  adjacent  terrain  and  to  meet  natural- 
drainage  restoration  standards; 

(6)  Cut  slopes  shall  be  reshaped  to 
blend  with  the  natural  contour; 

(7)  Cross  drains,  dikes,  and  water  bars 
shall  be  constructed  to  minimize 
erosion; 

(8)  Terraces  shall  be  constructed  as 
necessary  to  prevent  excessive  erosion 
and  to  provide  long-term  stability  in  cut- 
and-fill  slopes;  and 

(9)  Road  surfaces  shall  be  covered 
with  topsoil  in  accordance  with  30  CFR 
910.816-24(b)  and  revegetated  in 
accordance  with  30  CFR  910.816-111 
through  910.816-116. 

(b)  Unless  otherwise  authorized  by 
the  Office,  all  road  surfacing  materials 
shall  be  removed,  hauled  or  conveyed, 
and  disposed  of  under  30  CFR  910.816- 
89. 

§  910.816-170  Roads:  Class  III:  General. 

(a)  Each  person  who  conducts  surface 
mining  activities  shall  design,  construct 
or  reconstruct,  utilize,  and  maintain 

^  Class  III  Roads  and  restore  the  area  to 
meet  the  requirements  of  30  CFR 
910.818-171  through  910.816-176  and  to 
control  or  minimize  erosion  and 
siltation,  air  and  water  pollution,  and 
damage  to  public  or  private  property. 

(b)  To  the  extent  possible  using  the 
best  technology  currently  available. 
Class  III  Roads  shall  not  cause  damage 
to  fish,  wildlife,  and  related 
environmental  values  and  shall  not 
cause  additional  contributions  of 
suspended  solids  to  streamflow  or  to 
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runoff  outside  the  permit  area.  Any  such 
contributions-shall  not  be  in  excess  of 
limitations  of  State  or  Federal  law. 

(c)  All  Class  III  Roads  shall  be 
completely  removed  and  the  land 
affected  regraded  to  the  approximate 
original  contour  and  revegetated  in 
accordance  with  the  requirements  of  30 
CFR  910.816-176  except  where  30  CFR 

910.816- 171(g)  shall  apply. 

(d]  To  the  extent  that  ^e  anticipated 
volume  or  weight  or  speed  of  vehicles  to 
be  used  requires  higher  standards  than 
those  set  forth  in  30  CFR  910.816-171 
through  910.816-175,  such  higher 
standards  shall  be  incorporated  in  the 
design,  construction,  and  reconstruction 
of  maintenance  of  Class  III  Roads. 

§  910.816-171  Roads:  Class  III:  Location. 

(a)  Class  III  Roads  shall  be  located  on 
ridges  or  on  the  most  stable  available 
slopes  to  minimize  erosion. 

(b)  No  part  of  any  Class  III  Road  shall 
be  located  in  the  channel  of  an 
intermittent  or  perennial  stream  unless 
specifically  approved  by  the  Office. 

(c)  Stream  fords  are  prohibited  unless 
they  are  approved  by  the  Office  as 
temporary  routes  across  ephemeral  or 
intermittent  streams  that  will  not 
adversely  affect  stream  sedimentation 
or  fish,  wildlife,  and  related 
environmental  values.  All  other  stream 
crossings  shall  be  made  using  temporary 
bridges,  culverts,  or  other  structures 
designed,  constructed,  and  maintained 
to  meet  the  requirements  of  30  CFR 

910.816- 173. 

(d)  Class  III  Roads  shall  be  located  to 
minimize  downstream  sedimentation 
and  flooding. 

(e)  Not  later  than  the  date  a  permit 
application  is  submitted  to  the  Office  for 
surface  mining  activities  for  which  a 
Class  III  Road  is  proposed,  the  location 
of  the  proposed  road  shall  be  clearly 
marked  in  the  field  by  flags  or  stakes  to 
enable  the  Office  to  perform  onsite 
review. 

(f)  Class  III  Roads  shall  not  be  located 
in  wet,  steep,  or  unstable  areas  where 
complete  restoration  under  30  CFR 

910.816- 176  cannot  be  accomplished. 

(gl  A  Class  III  Road  may  be 

constructed  in  the  same  alinement  as  a 
Class  I  or  Class  II  Road  that  is  to  be 
constructed  on  the  same  location  at  a 
later  date.  This  may  be  permitted  if  the 
requirements  for  the  location  of  the 
Class  I  or  Class  II  Road  are  met,  and  the 
construction  begins  within  6  months 
from  the  time  the  Class  HI  Road  is 
constructed. 

§  910.816-172  Roads:  Class  III:  Design  and 
construction. 

Field-design  methods  shall  be  utilized 
for  Class  III  Roads. 


(a)  Vertical  alinement.  Except  where 
lesser  grades  are  necessary  to  control 
site-specific  conditions,  maximum  road 
grades  shall  be  as  follows: 

(1)  The  overall  grade  shall  not  exceed 
IvilOh  (10  percent). 

(2)  The  pitch  grade  shall  not  exceed 
lv:5h  (20  percent). 

(3)  There  shall  not  be  more  than  1,000 
consecutive  feet  of  maximum  pitch 
grade. 

(b)  Horizontal  alinement.  Class  HI 
Roads  may  meander  so  as  to  avoid  large 
growths  of  vegetation  and  other  natural 
obstructions. 

(c)  Road  cuts.  Sidecast  construction 
may  be  used. 

(d)  Road  embankments.  Compaction 
on  embankments  shall  be  required  only 
to  the  extent  necessary  to  control 
erosion  and  maintain  the  road. 

(e)  Topsoil  removal.  Topsoil  shall  be 
removed  and  stockpiled  only  where 
excavation  would  require  replacement 
of  material  and  redistribution  of  topsoil 
for  proper  revegetation. 

§  910.816-173  Roads:  Class  III:  Drainage. 

(a)  General.  (1)  Class  HI  Road 

drainage  shall  consist  of  temporary 
culverts  in  flowing  streams,  wet  areas, 
and  in  ephemeral  channels  as  necessary 
to  protect  the  facility  during  its  life  and 
to  minimize  disturbance  of  the  ^ 

hydrologic  balance. 

(2)  Sediment  control  shall  comply  with 
30  CFR  910.816-42  and  910.816-^5. 

(b)  Culverts  and  bridges.  Temporary 
culverts  shall  be  installed  for  all  flowing 
drainages  and  stream  crossings. 
Temporary  culverts  and  bridges  shall  be 
sized  to.safely  pass  the  1-year,  6-hour 
precipitation  event. 

(c)  Natural  drainage.  Natural  channel 
drainageways  shall  not  be  altered  or 
relocated  for  the  purposes  of  Class  III 
Road  construction. 

(d)  Stream  crossings.  Temporary 
drainage  structures  are  required  for 
crossing  permanent  streams.  Drainage 
structures  shall  not  affect  the  normal 
flow  or  gradient  of  the  stream,  adversely 
affect  fish  migration  and  aquatic  habitat 
or  related  environmental  values. 

§  910.816-174  Roads:  Class  III:  Surfacing. 

(a)  Class  HI  Road  surfaces  shall  be 
adequate  for  the  use  of  the  road. 

(b)  Acid-  or  toxic-forming  substances 
shall  not  be  used  in  road  surfacing. 

(c)  Vegetation  shall  not  be  cleared  for 
more  than  the  width  necessary  to  serve 
traffic  needs  and  for  utilities. 

§  910.816-175  Roads:  Class  III: 
Maintenance. 

(a)  Class  III  Road  Maintenance  shall 
be  sufficient  to  ensure  minimization  of 
erosion  for  the  life  of  the  road. 


(b)  Class  III  Roads  shall  not  be  used  if 
climatic  conditions  are  such  that  usage 
may  cause  degradation  of  water  quality. 

§  910.816-176  Roads:  Class  III: 

Restoration. 

Immediately  after  a  Class  III  Road  is 
no  longer  needed  for  operations, 
reclamation,  or  monitoring — 

(a)  The  road  shall  be  closed  to 
vehicular  traffic: 

(b)  The  natural  drainage  patterns  shall 
be  restored; 

(c)  All  bridges  and  culverts  shall  be 
removed; 

(d)  Roadbeds  shall  be  ripped,  plowed, 
and  scarified; 

(e)  Fill  slopes  shall  be  rounded  or 
reduced  and  shaped  to  conform  the  site 
to  adjacent  terrain  and  meet  natural- 
drainage  restoration  standards; 

(f)  Cut  slopes  shall  be  reshaped  to 
blend  with  the  natural  contour, 

(g)  Cross  drains,  dikes,  and  water  bars 
shall  be  constructed  to  control  erosion; 
and 

(h)  Road  surfaces  from  which  topsoil 
has  been  removed  shall  be  covered  with 
topsoil  in  accordance  with  30  CFR 

910.816- 24(b),  and  the  surface  shall  be 
revegetated  in  accordance  with  30  CFR 

910.816- 111  through  910.816-116. 

§  910.816-180  Other  transportation 
facilities. 

Railroad  loops,  spurs,  sidings,  surface 
conveyor  systems,  chutes,  aerial 
tramways,  or  other  transportation 
facilities  shall  be  designed,  constructed 
or  reconstructed,  and  maintained,  and 
the  area  restored,  to— 

(a)  Prevent,  to  the  extent  possible 
using  the  best  technology  currently 
available — 

(1)  Damage  to  fish,  wildlife,  and 
related  environmental  values;  and 

(2)  Additional  contributions  of 
suspended  solids  to  streamflow  or 
runoff  outside  the  permit  area.  Any  such 
contributions  shall  not  be  in  excess  of 
limitations  of  State  or  Federal  law; 

(b)  Control  and  minimize  diminution 
or  degradation  of  water  quality  and 
quantity; 

(c)  Control  and  minimize  erosion  and 
siltation; 

(d)  Control  and  minimize  air  pollution; 
and 

(e)  Prevent  damage  to  public  or 
private  property. 

§  910.816-181  Support  facilities  and  utility 
Installations. 

(a)  Support  facilities  required  for,  or 
used  incidentally  to,  the  operation  of  the 
mine,  including,  but  not  limited  to,  mine 
buildings,  coal  loading  facilities  at  or 
near  the  minesite,  coal  storage,  facilities, 
equipment-storage  facilities,  fan 
buildings,  hoist  buildings,  preparation 
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plants,  sheds,  shops,  and  other 
buildings,  shall  be  designed,  constructed 
or  reconstructed,  and  located  to  prevent 
or  control  erosion  and  siltation,  water 
pollution,  and  damage  to  public  or 
private  property.  Support  facilities  shall 
be  designed,  constructed  or 
reconstructed,  maintained,  and  used  in  a 
manner  which  prevents,  to  the  extent 
possible  using  the  best  technology 
currently  available — 

(1)  Damage  to  fish,  wildlife,  and 
related  environmental  values;  and 

(2)  Additional  contributions  of 
suspended  solids  to  streamflow  or 
runoff  outside  the  permit  area.  Any  such 
contributions  shall  not  be  in  excess  of 
limitations  of  State  or  Federal  law. 

(b)  All  surface  mining  activities  shall 
be  conducted  in  a  manner  which 
minimizes  damage,  destruction,  or 
disruption  of  services  provided  by  oil, 
gas,  and  water  wells;  oil,  gas,  and  coal- 
slurry  pipelines;  railroads,  electric  and 
telephone  lines;  and  water  and  sewage 
lines  which  pass  over,  under,  or  through 
the  permit  area,  unless  otherwise 
approved  by  the  owner  of  those 
facilities  and  the  Office. 

§  9 1 0.8 1 6-200  Interpretative  rules  related 
to  general  performance  standards. 

(aj  Interpretations  of  §  910.816-74 — 
Disposal  of  excess  spoil:  Durable  rock 
fills. 

(1)  The  term  “rock”  as  used  in  30  CFR 

910.816-74  is  interpreted  to  mean 
minerals  or  mineral  aggregates  80%  or 
more  of  which  when  subjected  to  a  grain 
size  analysis  will  not  pass  a  V4  inch 
sieve  (Vi  inch  mesh). 

(2)  The  term  "hard  rock  spoil”  as  used 
in  30  CFR  910.816-74  is  interpreted  to 
mean  rock  consisting  of  at  least  80 
percent  by  volume  of  sandstone, 
limestone  or  other  rocks  that  will  not 
pass  Vi  inch  sieve  and  do  not  slake  in 
water. 

(3)  The  terms  “slake  durability”  and 
“slake  index  tests”  identified  in  30  CFR 

910.816- 74  and  used  as  the  basis  for 
determining  “durability”  of  hard  rock 
spoil,  are  interpreted  to  be  applicable  to 
rock  placed  in  the  fill  and  not  only  to 
rock  obtained  either  from  inplace  strata 
prior  to  excavation  or  from  the  spoil 
source  prior  to  placement  in  the  fill. 

(b)  [Reserved] 

(c)  Interpretation  of  §  910.816-22(e) —  ' 
Topsoil  Removal. 

(1)  Results  of  physical  and  chemical 
analyses  of  overburden  and  topsoil  to 
demonstrate  that  the  resulting  soil 
medium  is  equal  to  or  more  suitable  for 
sustaining  revegetation  than  the 
available  topsoil  provided  that  trials 
and  test  are  certified  by  an  approved 
laboratory  in  accordance  with  30  CFR 

910.816- 22(e)(l){ii)  may  be  obtained 


from  any  one  or  a  combination  of  the 
following  sources: 

(1)  U.S.  Department  of  Agriculture  Soil 
Conservation  Service  published  date 
based  on  established  soil  series. 

(ii)  U.S.  Department  of  Agriculture 
Soil  Conservation  Service  Technical 
Guides: 

(iii)  State  agricultural  agency, 
university,  Tennessee  Valley  Authority, 
Bureau  of  Land  Management  or  U.S. 
Department  of  Agriculture-Forest 
Service  published  data  based  on  soil 
series  properties  and  behavior;  or 

(iv)  Results  of  physical  and  chemical 
analyses,  field  site  trials,  or  greenhouse 
tests  of  the  topsoil  and  overburden 
materials  (soil  series)  from  the  permit 
area. 

(2)  If  the  operator  demonstrates 
through  soil  survey  or  other  data  that 
the  topsoil  and  unconsolidated  material 
are  insufficient  and  substitute  materials 
will  be  used,  only  the  substitute 
materials  must  be  analyzed  in 
accordance  with  30  CFR  910.816-22(e)(i). 

Subpart  910.817— Performance 
Standards— Underground  Mining 
Activities 

§  910.817-1 1  Signs  and  markers. 

(a)  Specifications.  Signs  and  markers 
required  under  this  Subpart  shall — 

1(1)  Be  posted,  maintained,  and 
removed  by  the  person  who  conducts 
the  underground  mining  activities; 

(2)  Be  of  a  uniform  design  throughout 
the  activities  that  can  be-easily  seen  and 
read; 

(3)  Be  made  of  durable  material;  and 

(4)  Conform  to  local  laws  and 
regulations. 

(b)  Duration  of  maintenance.  Signs 
and  markers  shall  be  maintained  during 
all  activities  to  which  they  pertain. 

(c)  Mine  and  permit  identification 
signs.  (1)  Identification  signs  shall  be 
displayed  at  each  point  of  access  from 
public  roads  to  areas  of  surface 
operations  and  facilities  on  permit  areas 
for  underground  mining  activities. 

(2)  Signs  will  show  the  name,  business 
address,  and  telephone  number  of  the 
person  who  conducts  underground 
mining  activities  and  the  identification 
number  of  the  current  regulatory 
program  permit  authorizing  underground 
mining  activities. 

(3)  Signs  shall  be  retained  and 
maintained  until  after  the  release  of  all 
bonds  for  the  permit  area. 

(d)  Perimeter  markers.  Each  person 
who  conducts  underground  mining 
activities  shall  clearly  mark  the 


perimeter  of  all  areas  affected  by 
surface  operations  or  facilities  before 
beginning  mining  activities. 

(e)  Buffer  zone  markers.  Buffers  zones 
required  by  Section  910  817-57  shall  be 
clearly  marked  to  prevent  disturbance 
by  surface  operations  and  facilities. 

(f)  Blasting  signs.  Persons  who 
conduct  surface  blasting  incidental  to 
underground  mining  activities  shall 
place  at  all  entrances  to  areas  of  surface 
operations  and  facilities  in  the  permit 
area,  from  public  roads  or  highways, 
conspicious  signs  which  state-‘Warning: 
Explosives  in  Use.’ 

(9)  Topsoil  markers.  Where  topsoil  or 
other  vegetation-supporting  material  is 
segregated  and  stockpiled  as  required 
under  §  910.817-23,  the  stockpiled 
material  shall  be  clearly  marked. 

§  910.817-13  Casing  and  sealing  of 
exposed  underground  openings:  General 
requirements. 

Each  exploration  hole,  other  drillhole 
or  borehole,  shaft,  well,  or  other 
exposed  underground  opening  shall  be 
cased,  lined,  or  otherwise  managed  as 
approved  by  the  Office  to  prevent  acid 
or  other  toxic  drainage  from  entering 
ground  and  surface  waters,  to  minimize 
disturbance  to  the  prevailing  hydrologic 
balance  and  to  ensure  the  safety  of 
people,  livestock,  fish  and  wildlife,  and 
machinery  in  the  permit  area  and 
adjacent  area.  Each  exploration  hole, 
drill  hole  or  borehole  or  well  that  is 
uncovered  or  exposed  by  mining 
activities  wihin  the  permit  area  shall  be 
permanently  closed,  unless  approved  for 
water  monitoring  or  otherwise  managed 
in  a  manner  approved  by  the  Office.  Use 
of  a  drilled  hole  or  monitoring  well  as  a 
water  well  must  meet  the  provisions  of 
Section  910.817-53.  This  Section  does 
not  apply  to  holes  drilled  and  used  for 
blasting  in  the  area  affected  by  surface 
operations. 

§  910.817-14  Casing  and  sealing  of 
underground  openings:  Temporary. 

(a)  Each  mine  entry  which  is 
temporarily  inactive,  but  has  a  further 
projected  useful  service  under  the 
approved  permit  application,  shall  be 
protected  by  barricades  or  other 
covering  devices,  fenced,  and  posted 
with  signs,  to  prevent  access  into  the 
entry  and  to  identify  the  hazardous 
nature  of  the  opening.  These  devices 
shall  be  periodically  inspected  and 
maintained  in  good  operating  condition 
by  the  person  who  conducts  the 
underground  mining  activities. 

(b)  Each  exploration  hole,  other  drill 
hole  or  borehole,  shaft,  well,  and  other 
exposed  underground  opening  which 
has  been  identified  in  the  approved 
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permit  application  for  use  to  return 
underground  development  waste,  coal 
processing  waste  or  water  to 
underground  workings,  or  to  be  used  to 
monitor  ground  water  conditions,  shall 
be  temporarily  sealed  until  actual  use. 

§  910.817-15  Casing  and  sealing  of 
underground  openings:  Permanent 

When  no  longer  needed  for  monitoring 
or  other  use  approved  by  the  Office 
upon  a  Hnding  of  no  adverse 
environmental  or  health  and  safety 
effects,  or  unless  approved  for  transfer 
as  a  water  well  under  §  910.817-53,  each 
shaft,  drift,  adit,  tunnel,  exploratory 
hole,  entryway  or  other  opening  to  the 
surface  from  underground  shall  be 
capped,  sealed,  backfilled,  or  otherwise 
properly  managed,  as  required  by  the 
Office  in  accordance  with  §  910.817-13 
and  910.817-50  and  consistent  with  30 
CFR  75.1771.  Permanent  closiue 
measures  shall  be  designed  to  prevent 
access  to  the  mine  workings  by  people, 
livestock,  fish  and  wildlife,  machinery 
and  to  keep  acid  or  other  toxic  drainage 
from  entering  ground  or  surface  waters. 

§  910.817-21  Topsoil:  General 
requirements. 

(a)  Before  disturbance  of  areas 
affected  by  surface  operations,  topsoil 
and  subsoils  to  be  saved  under 

§  910.817-22  shall  be  separately 
removed  and  segregated  from  other 
material. 

(b)  After  removal,  topsoil  shall  be 
immediately  redistributed  in  accordance 
with  §  910.817-24,  stockpiled  pending 
redistribution  under  §  910.817-23,  or  if 
the  permittee  can  demonstrate  that  an 
alternative  procedure  will  provide  equal 
or  more  protection  for  the  topsoil,  the 
OfHce,  may,  on  a  case  by  case  basis, 
approve  an  alternative. 


than  6  inches,  a  6-inch  layer  that 
includes  the  A  horizon  and  the 
unconsolidated  materials  immediately 
below  the  A  horizon  or  the  A  horizon 
and  all  unconsolidated  material  if  the 
total  available  is  less  than  6  inches, 
shall  be  removed  and  the  mixture 
segregated  and  redistributed  as  the 
surface  soil  layer,  unless  topsoil 
substitutes  are  approved  by  the  Office 
pursuant  to  paragraph  (e)  of  this  section. 

(d)  Subsoil  segregation.  The  B  horizon 
and  portions  of  the  C  horizon,  or  other 
underlying  layers  demonstrated  to  have 
qualities  for  comparable  root 
development  shall  be  segregated  and 
replaced  as  subsoil,  if  the  Office 
determines  that  either  of  these  is 
necessary  or  desirable  to  ensure  soil 
productivity  consistent  with  the 
approved  postmining  land  use. 

(e)  Topsoil  substitutes  and 
supplements.  (1)  Selected  overburden 
materials  may  be  substituted  for,  or 
used  as  a  supplement  to,  topsoil,  if  the 
Office  determines  that  the  resulting  soil 
medium  is  equal  to  or  more  suitable  for 
sustaining  the  vegetation  than  is  the 
available  topsoil  and  the  substitute 
material  is  the  best  available  to  support 
the  vegetation.  This  determination  shall 
be  based  on:  (i)  The  results  of  chemical 
and  physical  analyses  of  overburden 
and  topsoil.  These  analyses  shall 
include  determinations  of  pH,  net 
acidity  or  alkalinity,  phosphorus, 
potassium,  texture  class,  and  other 
analyses  as  required  by  the  OfHce.  The 
Office  may  also  require  that  results  of 
field-site  trials  or  greenhouse  tests  be 
used  to  demonstrate  the  feasibility  of 
using  these  overburden  materials. 

(ii)  Results  of  analyses,  trials,  and 
tests  shall  be  submitted  to  the  Office. 
Certification  of  trials  and  tests  shall  be 
made  by  a  laboratory  approved  by  the 
Office  stating  that:  (A)  The  proposed 
substitute  material  is  equal  to  or  more 
suitable  for  sustaining  the  vegetation 
than  is  the  available  topsoil; 

(B)  The  substitute  material  is  the  best 
available  material  to  support  the 
vegetation:  and 

(C)  The  trials  and  tests  were 
conducted  using  standard  testing 
procedures. 

(2)  Substituted  or  supplemented 
material  shall  be  removed,  segregated, 
and  replaced  in  compliance  with  the 
requirements  for  topsoil  under  this 
section, 

(f)  Limits  on  topsoil  removal  area. 
Where  the  removal  of  vegetative 
material,  topsoil,  or  other  materials  may 
result  in  erosion  which  may  cause  air  or 
water  pollution — 

(1)  The  size  of  the  area  from  which 
topsoil  is  removed  at  any  one  time  shall 
be  limited; 


(2)  The  surface  soil  layer  shall  be 
redistributed  at  a  time  when  the 
physical  and  chemical  properties  of 
topsoil  can  be  protected  and  erosion  can 
be  minimized;  and 

(3)  Such  other  measures  shall  be  taken 
as  the  Office  may  approve  or  require  to 
control  erosion. 

§  910.817-23  Topsoil:  Storage. 

(a)  Topsoil  and  other  materials 
removed  under  §  910.817-22  shall  be 
stockpiled  only  when  it  is  impractical  to 
promptly  redistribute  such  materials  on 
regraded  areas. 

(b)  Stockpiled  materials  shall  be 
selectively  placed  on  a  stable  surface 
area  within  the  permit  area,  not 
disturbed,  and  protected  from  wind  and 
water  erosion,  unnecessary  compaction, 
and  contaminants  which  lessen  the 
capability  of  the  materials  to  support 
vegetation  when  redistributed. 

(1)  Protection  measures  shall  be 
accomplished  either  by — 

(1)  An  effective  cover  of  nonnoxious, 
quick-growing  annual  and  perennial 
plants,  seeded  or  planted  during  the  first 
normal  period  after  removal  for 
favorable  planting  conditions;  or 

(ii)  Other  methods  demonstrated  to 
and  approved  by  the  Office  to  provide 
equal  protection. 

(2)  Unless  approved  by  the  Office, 
stockpiled  topsoil  and  other  materials 
shall  not  be  moved  until  required  for 
redistribution  on  a  disturbed  area. 

§  910.817-24  Topsoil:  Redistribution. 

(a)  After  final  grading  and  before  the 
replacement  of  topsoil  and  other 
materials  segregated  in  accordance  with 
§  910.817-23,  regraded  land  shall  be 
scarified  or  otherwise  treated  as 
required  by  the  Office  to  eliminate 
slippage  surfaces  and  to  promote  root 
penetration.  If  the  person  who  conducts 
underground  mining  activities  shows, 
through  appropriate  tests,  and  the  Office 
approves,  that  no  harm  will  be  caused  to 
the  topsoil  and  vegetation,  scarification 
may  be  conducted  after  topsoiling. 

(b)  Topsoil  and  other  materials  shall 
be  redistributed  in  a  manner  that — 

(1)  Achieves  an  approximate  uniform, 
stable  thickness  consistent  with  the 
postmining  land  uses,  slopes,  and 
surface  drainage  system; 

(2)  Prevents  excess  compaction  of  the 
topsoil;  and 

(3)  Protects  the  topsoil  from  wind  and 
water  erosion  before  and  after  it  is 
seeded  and  planted. 

§  910.817-25  Topsoil:  Nutrients  and  soil 
amendments. 

Nutrients  and  soil  amendments  in  the 
amounts  determined  by  soil  tests  shall 
be  applied  to  the  redistributed  surface 


§  910.817-22  Topsoil:  Removal. 

(a)  Timing.  Topsoil  shall  be  removed 
from  areas  to  be  affected  by  surface 
operations  or  major  structures,  after 
vegetative  cover  that  would  interfere 
with  the  use  of  the  topsoil  is  cleared 
from  portions  of  those  areas  that  will  be 
disturbed,  but  before  any  drilling  for 
blasting,  mining,  or  other  surface 
disturbance  of  surface  lands. 

(b)  Materials  to  be  removed.  Topsoil 
shall  be  removed  in  a  separate  layer 
from  the  areas  to  be  disturbed,  unless 
use  of  substitute  or  supplemental 
materials  is  approved  by  the  Office  in 
accordance  with  paragraph  (e)  of  this 
section.  If  use  of  substitute  or 

I  supplemental  materials  is  approved,  all 
'  materials  to  be  redistributed  shall  be 
removed. 

(c)  Material  to  be  removed  in  thin 
topsoil  situations.  If  the  topsoil  is  less 
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soil  layer  so  that  it  supports  the 
postmining  land  use  approved  by  the 
Ofhce  and  meets  the  revegetation 
requirements  of  §  |  910.817-111  through 
910.817-117.  All  soil  tests  shall  be 
performed  by  a  qualihed  laboratory 
using  standard  methods  approved  by  the 
Office. 

§  910.817-41  Hydrologic  balance:  General 
requirements. 

(a)  Underground  mining  activities 
shall  be  planned  and  conducted  to 
minimize  changes  to  the  prevailing 
hydrologic  balance  in  both  the  permit 
and  adjacent  areas,  in  order  to  prevent 
long-term  adverse  changes  in  that 
balance  that  could  result  from  those 
activities. 

(b)  Changes  in  water  quality  and 
quantity,  in  the  depth  to  ground  water, 
and  in  the  location  of  surface  water 
drainage  channels  shall  be  minimized  so 
that  the  approved  postmining  land  use 
of  the  permit  area  is  not  adversely 
affected. 

(c)  In  no  case  shall  Federal  and  State 
water  quality  statutes,  regulations, 
standards  or  effluent  limitations  be 
violated. 

(d)  Operations  shall  be  conducted  to 
minimize  water  pollution  and,  where 
necessary,  treatment  methods  shall  be 
used  to  control  water  pollution. 

(1)  Each  person  who  conducts 
underground  mining  activities  shall 
emphasize  mining  and  reclamation 
practices  that  prevent  or  minimize  water 
pollution.  Changes  in  flow  shall  be  used 
in  preference  to  the  use  of  water 
treatment  facilities. 

(2)  Acceptable  practices  to  control 
and  minimize  water  pollution  include, 
but  are  not  limited  to— 

(i)  Stabilizing  disturbed  areas  through 
land  shaping; 

(ii)  Diverting  nmoff; 

(iii)  Achieving  quickly  germinating 
and  growing  stands  of  temporary 
vegetation; 

(iv)  Regulating  channel  velocity  of 
water; 

(v}  Lining  drainage  channels  with  rock 
or  vegetation; 

(vi)  Mulching; 

(vii)  Selectively  placing  and  sealing 
acid-forming  and  toxic-forming 
materials; 

(viii)  Designing  mines  to  prevent 
gravity  drainage  of  acid  waters; 

(ix)  Sealing; 

(x)  Controlling  subsidence;  and 

(xi)  Preventing  acid  mine  drainage. 

(3)  If  the  practices  listed  at  paragraph 
(d][2)  of  this  section  are  not  adequate  to 
meet  the  requirements  of  this  subpart, 
the  person  who  conducts  underground 
mining  activities  shall  operate  and 
maintain  the  necessary  water  treatment 
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facilities  for  as  long  as  treatment  is 
required  under  this  Subpart. 

§  910.8 17-42  Hydrologic  balance:  Water 
quality  standards  and  effluent  limitations. 

(a)(1)  [Reserved.] 

(2)  Sedimentation  ponds  and 
treatment  facilities  for  surface  drainage 
from  the  disturbed  area  shall  be 
maintained  until  the  disturbed  area  has 
been  restored  and  the  vegetation 
requirements  of  §  §  910.817-111  through 
910.817-117  are  met  and  the  quality  of 
the  untreated  drainage  from  the 
disturbed  area  meets  the  applicable 
State  and  Federal  water  quality 
standards  requirements  for  the  receiving 
stream.  Sedimentation  ponds  and 
treatment  facilities  for  discharges  from 
undergroimd  workings  shall  be 
maintained  until  either  the  discharge 
continuously  meets  the  effluent 
limitations  of  this  Section  without 
treatment  or  until  the  discharge  has 
permanently  ceased. 

(3)  The  Office  may  grant  exemptions 
from  these  requirements  only  in 
accordance  with  the  following — 

(i)  The  person  who  conducts  the 
underground  mining  activities 
demonstrates  that  sedimentation  ponds 
and  treatment  facilities  are  not 
necessary  for  the  drainage  to  be 
exempted  to  meet  the  effluent 
limitations  of  this  Section  or  the 
applicable  State  and  Federal  water 
quality  requirements  for  downstream 
receiving  waters;  and 

(ii)  (A)  For  drainage  from  areas 
affected  by  surface  operations  and 
facilities,  an  exemption  may  be 
authorized  only  if  the  disturbed  surface 
drainage  area  within  the  total  disturbed 
surface  area  is  small  and  there  is  no 
mixture  of  surface  drainage  with  a 
discharge  from  underground  mine 
workings;  or. 

(B)  For  drainage  from  underground 
mine  workings,  exemption  may  be 
authorized  only  if  there  is  no  mixture  of 
that  drainage  with  drainage  from 
surface  areas. 

(4)  For  the  purposes  of  this  Section 
only,  distiu'bed  area  shall  not  include 
those  areas  affected  by  surface 
operations  in  which  only  diversion 
ditches,  sedimentation  ponds,  or  roads 
are  installed  in  accordmice  with  this 
Subpart  and  the  upstream  area  is  not 
otherwise  disturbed  by  the  person  who 
conducts  the  imderground  mining 
activities. 

(5)  Sedimentation  ponds  required  by 
this  Section  shall  be  constructed  in 
accordance  with  Section  910.817-46,  in 
appropriate  locations  before  beginning 
any  underground  mining  activities  in  the 
affected  drainage  area. 
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(6)  Where  the  sedimentation  ponds  or 
series  of  sedimentation  ponds  is  used  so 
as  to  result  in  the  mixing  of  drainage 
from  the  disturbed  areas  with  drainage 
from  other  areas  not  disturbed  by 
current  surface  coal  mining  and 
reclamation  operations,  the  permittee 
shall  achieve  the  effluent  limitations 
below  for  all  of  the  mixed  drainage 
when  it  leaves  the  permit  area. 

(7)  [Reserved] 

(b)  A  discharge  from  the  disturbed 
areas  is  not  subject  to  the  effluent 
limitations  of  this  Section,  if  any 
overflow,  increase  in  volume  of  a 
discharge  or  discharge  from  a  by-pass 
system  caused  by  precipitation  or 
snowmelt  shall  not  be  subject  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section.  This  exemption  shall  be 
available  only  if  the  facility  is  designed, 
constructed  and  maintained  to  contain 
or  treat  the  volume  of  water  which 
would  fall  on  the  areas  covered  by  this 
subpart  during  a  10-year  24-hour  or 
larger  precipitation  event  (or  snowmelt 
of  equivalent  volume).  The  operator 
shall  have  the  burden  of  demonstrating 
to  the  appropriate  authority  that  the 
prerequisites  to  an  exemption  set  forth 
in  this  subsection  have  been  met. 

(c)  Adequate  facilities  shall  be 
installed,  operated,  and  maintained  to 
treat  any  water  discharged  from  the 
disturbed  area  or  discharged  from  the 
underground  mine,  so  that  it  complies 
with  all  Federal  and  State  laws  and 
regulations  and  the  limitations  of  this 
Section.  If  the  pH  of  water  to  be 
discharged  &om  the  disturbed  area  or 
mine  is  less  than  6.0,  an  automatic  lime 
feeder  or  other  automatic  neutralization 
process  approved  by  the  Office  shall  be 
installed,  operated,  and  maintained.  The 
Office  may  authorize  the  use  of  a 
manual  system,  if  it  finds  that — 

(1)  Flow  is  infrequent  and  presents 
small  and  infrequent  treatment 
requirements  to  meet  applicable 
standards  which  do  not  require  use  of 
an  automatic  neutralization  process;  and 

(2)  Timely  and  consistent  treatment  is 
ensured. 

§  910.817-43  Hydrologic  balance: 
Diversions  and  conveyance  of  overland 
flow,  shallow  ground  water  flow,  and 
ephemeral  streams. 

Overland  flow,  including  flow  through 
litter,  and  shallow  ground  water  flow 
from  undisturbed  areas,  and  flow  in 
ephemeral  streams  may  be  diverted 
away  from  disturbed  areas  by  means  of 
temporary  or  permanent  diversions,  if 
required  or  approved  by  the  Office  as 
necessary  to  minimize  erosion,  to  reduce 
volume  of  water  to  be  treated,  and  to 
prevent  or  remove  water  from  contact 
with  acid-forming  and  toxic-forming 
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materials.  The  following  requirements 
shall  be  met  for  all  diversions  and  all 
collection  drains  that  are  used  to 
transport  waters  into  water-treatment 
facilities  and  all  diversions  of  overland 
and  shallow  ground  water  flow  and 
ephemeral  streams. 

(a)  Temporary  diversions  shall  be 
constructed  to  pass  safely  the  peak 
runoff  from  a  precipitation  event  with  a 
2-year  recurrence  interval,  or  a  larger 
event  as  specified  by  the  Office. 

(b)  To  protect  fills  and  property  and  to 
avoid  danger  to  public  health  and 
safety,  permanent  diversions  shall  be 
constructed  to  pass  safely  the  peak 
runoff  from  a  precipitation  event  with  a 
10-year  recurrence  interval,  or  a  larger 
event  as  specified  by  the  Office. 
Permanent  diversions  shall  be 
constructed  with  gently  sloping  banks 
that  are  stabilized  by  vegetation. 
Asphalt,  concrete,  or  other  similar 
linings  shall  be  used,  only  when 
approved  by  the  Office  to  prevent 
seepage  or  to  provide  stability. 

(c)  Diversions  shall  be  designed, 
constructed,  and  maintained  in  a 
manner  which  prevents  additional 
contributions  of  suspended  solids  to 
streamflow  and  to  runoff  outside  the 
permit  area,  to  the  extent  possible  using 
the  best  technology  currently  available. 
Appropriate  sediment  control  measures 
for  these  diversions  may  include,  but  not 
be  limited  to,  maintenance  of 
appropriate  gradients,  channel  lining, 
revegetation,  roughness  structures,  and 
detention  basins. 

(d)  No  diversion  shall  be  located  so  as 
to  increase  the  potential  for  land  slides 
and  no  diversion  shall  be  constructed  on 
existing  slides  unless  approved  by  the 
Office. 

(e)  When  no  longer  needed,  each 
temporary  diversion  shall  be  removed 
and  the  affected  land  regraded, 
topsoiled,  and  revegetated  in 
accordance  with  §  §  910.817-24,  910.817- 
25.  910.817-101  through  910.817-106  and 
910.817-111  through  910.817-117. 

(f)  Diversion  design  shall  incorporate 
the  following:  (1)  Chaimel  linings  shall 
be  designed  using  standard  engineering 
practices  to  safely  pass  the  design 
velocities.  Riprap  shall  comply  with  the 
requirements  of  Paragraph  910.817- 
72(b][4],  except  for  sand  and  gravel. 

[2]  Freeboard  shall  be  no  less  than  0.3 
feet.  Protection  shall  be  provided  for 
transition  of  flows  and  for  critical  areas 
such  as  swales  and  curves.  Where  the 
area  protected  is  a  critical  area  as 
determined  by  the  Office,  the  design 
freeboard  may  be  increased. 

(3}  Energy  dissipators  shall  be 
installed,  when  necessary,  at  discharge 
points,  where  diversions  intersect  with 
natural  streams  and  exit  velocity  of  the 


diversion  ditch  flow  is  greater  than  that 
of  the  receiving  stream. 

[4]  Excess  excavated  material  not 
necessary  for  diversion  channel 
geometry  or  regrading  of  the  channel 
shall  be  disposed  of  in  accordance  with 
30  CFR  910.817-71  through  910.817-74. 

(5)  Topsoil  removed  from  the 
diversion  excavations  shall  be  handled 
in  accordance  with  30  CFR  910.817-21 
through  910.817-25. 

(g)  Diversions  shall  not  be 
constructed  or  operated  to  divert  water 
into  underground  mines  without  the 
approval  of  the  Office  under  §  910.817- 
55. 


§  190.817-44  Hydrologic  balance:  Stream 
channel  diversions. 

(a)  Flow  fi'om  perennial  and 
intermittent  streams  within  the  permit 
area  may  be  diverted  if  the  diversions — 

(1)  Are  approved  by  the  Office  after 
making  the  findings  called  for  in 

§  910.817-57; 

(2)  Comply  with  other  requirements  of 
Subparts  910.815  through  910.828;  and 

(3)  Comply  with  local.  State,  and 
Federal  statutes  and  regulations. 

(b)  When  streamflow  is  allowed  to  be 
diverted,  the  stream  channel  diversion 
shall  be  designed,  constructed,  and 
removed,  in  accordance  with  the 
following:  (1)  The  longitudinal  profile  of 
the  stream,  the  chaimel,  and  the  flood 
plain  shall  be  designed  and  constructed 
to  remain  stable  and  to  prevent,  to  the 
extent  possible  using  the  best 
technology  currently  available, 
additional  contributions  of  suspended 
solids  to  streamflow  or  to  runoff  outside 
the  permit  area.  These  contributions 
shall  not  be  in  excess  of  requirements  of 
State  or  Federal  law.  Erosion  control 
structures  such  as  channel  lining 
structures,  retention  basins,  and 
artificial  channel  roughness  structures 
shall  be  used  in  diversions  only  when 
approved  by  the  Office  as  being 
necessary  to  control  erosion.  These 
structures  shall  be  approved  for 
permanent  diversions  only  where  they 
are  stable  and  will  require  infrequent 
maintenance. 

(2)  The  combination  of  channel,  bank, 
and  flood-plain  configurations  shall  be 
adequate  to  pass  safely  the  peak  runoff 
of  a  10-year,  24-hour  precipitation  event 
for  temporary  diversions,  a  100-year,  24- 
hour  precipitation  event  for  permanent 
diversions,  or  larger  events,  as  specified 
by  the  Office.  However,  the  capacity  of 
the  channel  itself  should  be  at  least 
equal  to  the  capacity  of  the  unmodified 
stream  channel  immediately  upstream 
and  downstream  of  the  diversion. 

(c)  When  no  longer  needed  to  achieve 
the  purpose  for  which  they  are 
authorized,  all  temporary  stream 


channel  diversions  shall  be  removed 
and  the  affected  land  regraded  and 
revegetated,  in  accordance  with  the 
§§  910.817-24,  910.817-25,  910.817-101 
through  910.817-106  and  910.817-111 
through  910.817-117.  At  the  time 
diversions  are  removed,  downstream 
water  treatment  facilities  previously 
protected  by  the  diversion  shall  be 
modified  or  removed  to  prevent 
overtopping  or  failure  of  the  facilities. 
This  requirement  shall  not  relieve  the 
person  who  conducts  the  imdergroimd 
mining  activities  from  maintenance  of  a 
water  treatment  facility  otherwise 
required  under  this  Subpart  or  the 
permit. 

[d]  When  permanent  diversions  are 
constructed  or  stream  channels  restored 
after  temporary  diversions,  the  operator 
shall; 

(1)  Restore,  enhance  where 
practicable,  or  maintain  natural  riparian 
vegetation  oh  the  banks  of  the  stream; 

(2)  Establish  or  restore  the  stream  to 
its  natural  meandering  shape  of  an 
environmentally  acceptable  gradient;  as 
determined  by  the  Office;  and 

(3)  Establish  or  restore  the  stream  to 
a  longitudinal  profile  and  cross-section, 
including  aquatic  habitats  (usually  a 
pattern  of  riffles,  pools,  and  drops  rather 
than  uniform  depth]  that  approximate 
premining  stream  channel 
characteristics. 

§  190.817-45  Hydrologic  balance: 

Sediment  control  measures. 

(a]  Appropriate  sediment  control 
measures  shall  be  designed,  constructed, 
and  maintained  using  die  best 
technology  currently  available  to:  (1) 
Prevent,  to  the  extent  possible, 
additional  contributions  of  sediment  to 
stream  flow  or  to  nmoff  outside  the 
permit  area, 

(2)  Meet  the  more  stringent  of 
applicable  State  or  Federal  effluent 
limitations, 

(3)  Minimize  erosion  to  the  extent 
possible. 

(b)  Sediment  control  measures 
include  practices  carried  out  within  and 
adjacent  to  the  disturbed  area.  The 
sedimentation  storage  capacity  of 
practices  in  and  downstream  fiom  the 
disturbed  areas  shall  reflect  the  degree 
to  which  successful  mining  and 
reclamation  techniques  are  applied  to 
reduce  erosion  and  control  sediment. 
Sediment  control  measures  consist  of 
the  utilization  of  proper  mining  and 
reclamation  methods  and  sediment 
control  practices,  singly  or  in 
combination.  Sediment  control  methods 
include  but  are  not  limited  to — 

(1)  Disturbing  the  smallest  practicable 
area  at  any  one  time  during  the  mining 
operation  through  progressive 
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backfilling,  grading,  and  prompt 
revegetation  as  required  in  §  910.817- 
111(b): 

(2)  Stabilizing  the  backfilled  material 
to  promote  a  reduction  of  the  rate  and 
volume  of  runoff  in  accordance  with  the 
requirements  of  §  910.817-101; 

(3)  Retaining  sediment  within 
disturbed  areas; 

(4)  Diverting  runoff  away  from 
disturbed  areas; 

(5)  Diverting  runoff  using  protected 
channels  or  pipes  through  disturbed 
areas  so  as  not  to  cause  additional 
erosion; 

(6)  Using  straw  dikes,  riprap,  check 
dams,  mulches,  vegetative  sediment 
filters,  dugout  ponds,  and  other 
measures  that  reduce  overland  flow 
velocity,  reduce  runoff  volume,  or  trap 
sediment; 

(7)  Treating  with  chemicals;  and 

(8)  Treating  mine  drainage  in 
underground  sumps. 

§  9 1 0.8 1 7-46  Hydrologic  balance: 
Sedimentation  ponds. 

(a)  General  requirements. 
Sedimentation  ponds  shall  be  used 
individually  or  in  series  and  shall — 

(1)  Be  constructed  before  any 
disturbance  of  the  undisturbed  area  to 
be  drained  into  the  pond  and  prior  to 
any  discharge  of  water  to  surface  waters 
from  underground  mine  workings; 

(2)  Be  located  as  near  as  possible  to 
the  disturbed  area  and  out  of  perennial 
streams,  unless  approved  by  the  Office. 

(3)  Meet  all  the  criteria  of  this 
Section. 

(b)  Sediment  storage  volume. 
Sedimentation  ponds  shall  provide  an 
adequate  minimum  sediment  storage 
volume. 

(c)  Detention  time.  Sedimentation 
ponds  shall  provide  the  required 
theoretical  detention  time  for  the  water 
inflow  or  runoff  entering  the  pond  from 
a  10-year,  24-hour  precipitation  event 
(design  event). 

(d)  Dewatering.  The  water  storage 
resulting  from  inflow  shall  be  removed 
by  a  nonclogging  dewatering  device  or  a 
conduit  spillway  approved  by  the  Office. 

(e)  Each  person  who  conducts 
underground  mining  activities  shall 
design,  construct,  and  maintain 
sedimentation  ponds  to  prevent  short- 
circuiting  to  the  extent  possible. 

(f)  The  design,  construction,  and 
maintenance  of  a  sedimentation  pond  or 
other  sediment  control  measures  in 
accordance  with  this  Section  shall  not 
relieve  the  person  from  compliance  with 
applicable  effluent  limitations  as 
contained  in  30  CFR  910.816-42. 

(g)  There  shall  be  no  out-flow  through 
the  emergency  spillway  during  the 
passage  of  the  runoff  resulting  from  the 


10-year,  24-hour  precipitation  events  and 
lesser  events  through  the  sedimentation 
pond,  regardless  of  the  volume  of  water 
and  sediment  present  from  the 
underground  mine  during  the  runoff,. 

(h)  Sediment  shall  be  removed  from 
sedimentation  ponds. 

(i)  An  appropriate  combination  of 
principal  and  emergency  spillways  shall 
be  provided  to  discharge  safely  the 
runoff  from  a  25-year,  24-hoiu: 
precipitation  event,  or  larger  event 
specified  by  the  Office,  plus  any  inflow 
from  the  underground  mine.  The 
elevation  of  the  crest  of  the  emergency 
spillway  shall  be  a  minimum  of  1.0  foot 
above  the  crest  of  the  principal  spillway. 
Emergency  spillway  grades  and 
allowable  velocities  shall  be  approved 
by  the  Office. 

(j)  The  minimum  elevation  of  the  top 
of  the  settled  embankment  shall  be  1.0 
foot  above  the  water  surface  in  the 
reservoir  with  the  emergency  spillway 
flowing  at  design  depth.  For 
embankments  subject  to  settlement,  this 
1.0  foot  minimum  elevation  requirement 
shall  apply  at  all  times,  including  the 
period  after  settlement. 

(k)  The  constructed  height  of  the  dam 
shall  be  increased  a  minimum  of  5 
percent  over  the  design  height  to  allow 
for  settlement,  unless  it  has  been 
demonstrated  to  the  Office  that  the 
material  used  and  the  design  will  ensure 
against  all  settlement. 

(l)  The  minimum  top  width  of  the 
embankment  shall  not  be  less  than  the 
quotient  of  (H-f  35)/5,  where  H,  in  feet, 
is  the  height  of  the  embankment  as 
measured  from  the  upstream  toe  of  the 
embankment. 

(m)  The  combined  upstream  and 
downstream  side  slopes  of  the  settled 
embankment  shall  not  be  less  than 
1v:5A,  with  neither  slope  steeper  than 
lv.2h.  Slopes  shall  be  designed  to  be 
stable  in  all  cases,  even  if  flatter  side 
slopes  are  required. 

(n)  The  embankment  foundation  area 
shall  be  cleared  of  all  organic  matter,  all 
surfaces  sloped  to  no  steeper  than  \v\lh, 
and  the  entire  foundation  surface 
scarified. 

(o)  The  nil  materials  shall  be  free  of 
sod,  large  roots,  other  large  vegetative 
matter,  and  frozen  soil,  and  in  no  case 
shall  coal-processing  waste  be  used. 

(p)  The  placing  and  spreading  of  fill 
material  shall  be  started  at  the  lowest 
point  of  the  foundation.  The  fill  shall  be 
brought  up  in  horizontal  layers  of  such 
thiclmess  as  is  required  to  facilitate 
compaction  and  meet  the  design 
requirements  of  this  Section. 
Compaction  shall  be  conducted  as 
specified  in  the  design  approved  by  the 
Office. 


(q)  If  a  sedimentation  pond  has  an 
embankment  that  is  more  than  20  feet  in 
height,  as  measured  from  the  upstream 
toe  of  the  embankment  to  the  crest  of 
the  emergency  spillway,  or  has  a  storage 
volume  of  20  acre-feet  or  more,  the 
following  additional  requirements  shall 
be  met:  (1)  An  appropriate  combination 
of  principal  and  emergency  spillways 
shall  be  provided  to  safely  discharge  the 
runoff  resulting  from  a  100-year,  24-hour 
precipitation  event,  or  a  larger  event 
specified  by  the  Office,  plus  an  in-flow 
from  the  underground  mine. 

(2)  The  embankment  shall  be  designed 
and  constructed  with  an  acceptable 
static  safety  factor  of  at  least  1.5,  or  a 
higher  safety  factor  as  designated  by  the 
Office  to  ensure  stability. 

(3)  Appropriate  barriers  shall  be 
provided  to  control  seepage  along 
conduits  that  extend  through  the 
embankment. 

(4)  The  criteria  of  the  Mine  Safety  and 
Health  Administration  as  published  in 
30  CFR  77.216  shall  be  met. 

(r)  Each  pond  shall  be  designed  and 
inspected  during  construction  under  the 
supervision  of,  and  certified  after 
construction  by,  a  registered 
professional  engineer. 

(s)  The  entire  embankment  including 
the  surrounding  areas  disturbed  by 
construction  shall  be  stabilized  with 
respect  to  erosion  by  a  vegetative  cover 
or  other  means  immediately  after  the 
embankment  is  completed.  The  active 
upstream  face  of  the  embankment  where 
water  is  being  impounded  may  be 
riprapped  or  otherwise  stabilized.  Areas 
in  which  the  vegetation  is  not  successful 
or  where  rills  and  gullies  develop  shall 
be  repaired  and  revegetated,  in 
accordance  with  §  910.817-106. 

(t)  All  ponds,  including  those  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a),  shall  be  examined  for 
structural  weakness,  erosion,  and  other 
hazardous  conditions  and  reports  and 
notifications  shall  be  made  to  the  Office, 
in  accordance  with  30  CFR  77.216-3. 
With  the  approval  of  the  Office,  dams 
not  meeting  these  criteria  (30  CFR 
77.216(a))  shall  be  examined  four  times 
per  year. 

(u)  Sedimentation  ponds  shall  not  be 
removed  until  the  disturbed  area  has 
been  restored  and  the  vegetation 
requirements  of  §  §  910.816-111  through 
910.816-117  are  met  and  the  drainage 
entering  the  pond  has  met  the  applicable 
State  and  Federal  water  quality 
requirements  for  the  receiving  stream. 
When  the  sedimentation  pond  is 
removed,  the  affected  land  shall  be 
regraded  and  revegetated  in  accordance 
with  §§  910.817-101  through  910.817-106, 
and  910.817-111  through  910.817-117, 
unless  the  pond  has  been  approved  by 


Federal  Register  /  Vol.  45,  No.  180  /  Monday,  September  15,  1980  /  Proposed  Rules 


61219 


the  Office  for  retention  as  compatible 
with  the  approved  postmining  land  use 
under  §  910.817-133.  If  the  Office 
approves  retention,  the  sedimentation 
pond  shall  meet  all  the  requirements  for 
permanent  impoundments  of  §  §  910.817- 
49  and  910.817-56. 

§  910.817-47  Hydrologic  balance: 

Discharge  structures. 

Discharge  from  sedimentation  ponds, 
permanent  and  temporary 
impoundments,  coal  processing  waste 
dams  and  embankments,  and  diversions 
shall  be  controlled,  by  energy 
dissipators,  riprap  channels,  and  other 
devices,  where  necessary,  to  reduce 
erosion,  to  prevent  deepening  or 
enlargement  of  stream  channels,  and  to 
minimize  disturbance  of  the  hydrologic 
balance.  Discharge  structures  shall  be 
designed  according  to  standard 
engineering  design  procedures. 

§  910.817-48  Hydrologic  balance:  Acid¬ 
forming  and  toxic-forming  materials. 

Drainage  from  acid-forming  and  toxic¬ 
forming  underground  development 
waste  and  spoil,  if  any,  into  ground  and 
surface  water  shall  be  avoided  by — 

(a)  Identifying,  burying,  and  treating, 
where  necessary,  waste  and  spoil 
which,  in  the  judgment  of  the  Office, 
may  be  detrimental  to  vegetation  or  may 
adversely  affect  water  quality,  if  not 
treated  or  buried; 

(b)  Preventing  water  from  coming  into 
contact  with  acid-forming  and  toxic¬ 
forming  materials  in  accordance  with 

§  910.817-103,  and  other  measures 
required  by  the  Office;  and 

(c)  Burying  or  otherwise  treating  all 

acid-forming  or  toxic-forming  * 

underground  development  waste  and 
spoil  within  30  days  after  they  are  first 
exposed  on  the  mine  site,  or  within  a 
lesser  period  required  by  the  Office. 
Temporary  storage  of  such  materials 
may  be  approved  by  the  Office  upon  a 
finding  that  burial  or  treatment  within  30 
days  is  not  feasible  and  will  not  result  in 
any  material  risk  of  water  pollution  or 
other  environmental  damage.  Storage 
shall  be  limited  to  the  period  until  burial 
or  treatment  first  becomes  feasible. 
Acid-forming  and  toxic-forming 
underground  development  waste  and 
spoil  to  be  stored  shall  be  placed  on 
impermeable  material  and  protected 
from  erosion  and  contact  with  surface 
water. 

§  910.817-49  Hydrologic  balance: 
Permanent  and  temporary  impoundments. 

(a)  Permanent  impoundments  are 
prohibited  unless  authorized  by  the 
Office,  upon  the  basis  of  the  following 
demonstration;  (1)  The  quality  of  the 
impounded  water  shall  be  suitable,  on  a 


permanent  basis,  for  its  intended  use. 
and  discharge  of  water  from  the 
impoundment  shall  not  degrade  the 
quality  oF receiving  waters  to  less  than 
the  water-quality  standards  established 
pursuant  to  applicable  State  and  Federal 
laws. 

(2)  The  level  of  water  shall  be 
sufficiently  stable  to  support  the 
intended  use. 

(3)  Adequate  safety  and  access  to  the 
impounded  water  shall  be  provided  for 
proposed  water  users. 

(4)  Water  impoundments  will  not 
result  in  the  diminution  of  the  quality  or 
quantity  of  water  used  by  adjacent  or 
surrounding  landowners  for  agricultural, 
industrial,  recreational,  or  domestic 
uses. 

(5)  The  design,  construction,  and 
maintenance  of  structures  shall  achieve 
the  minimum  desi^  requirements 
applicable  to  structures  constructed  and 
maintained  under  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Pub.  L.  83-566  (16  U.S.C.  1006). 
Requirements  for  impoundments  that 
meet  the  size  or  other  criteria  of  the 
Mine  Safety  and  Health  Administration, 
30  CFR  77.216(a)  are  contained  in  U.S. 
Soil  Conservation  Service  Technical 
Release  No.  60,  “Earth  Dams  and 
Reservoirs”,  June  1976.  Requirements  for 
impoundments  that  do  not  meet  the  size 
or  other  criteria  contained  in  30  CFR 
77.216(a)  are  contained  in  U.S.  Soil 
Conservation  Service  Practice  Standard 
378,  “Ponds”,  October  1978.  The 
technical  release  and  practice  standard 
are  hereby  incorporated  by  reference  as 
they  exist  on  the  date  of  adoption  of  this 
Subpart.  Notices  of  changes  made  in 
these  publications  will  be  periodically 
published  by  OSM  in  the  Federal 
Register.  Technical  Release  No.  60  and 
Practice  Standard  378  are  on  file  and 
available  for  inspection  at  the  OSM 
Central  Office,  U.S.  Department  of  the 
Interior,  South  Interior  Bldg.,  1951 
Constitution  Ave.,  NW.,  Washington, 
D.C.  20240,  at  each  OSM  Regional 
Office,  District  Office,  and  Field  Office. 
Copies  of  the  publications  may  also  be 
obtained  by  writing  to  the  above 
locations.  Copies  of  these  publications 
will  also  be  on  file  for  public  inspection 
at  the  Federal  Register  Library,  1100  L 
St.,  NW.,  Washington,  D.C. 
Incorporation-by-reference  provisions 
have  been  approved  by  the  Director  of 
the  Federal  Register,  February  7, 1979. 
The  Director’s  approval  of  this 
Incorporation  by  reference  expires  on 
July  1, 1981. 

(6)  The  size  of  the  impoundment  is 
adequate  for  its  intended  purposes. 

(7)  The  impoundment  will  be  suitable 
for  the  approved  postmining  land  use. 


(8)  A  permit  is  obtained  for  the  dam 
pursuant  to  the  Georgia  Safe  Dams  Act 
of  1978  and  Rules  for  Dam  Safety 
(Chapter  391-3-8)  promulgated  by  the 
Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division. 

(b)  Temporary  impoundments  of 
water  in  which  the  water  is  impounded 
in  a  dam  shall  meet  the  requirements  of 
30  CFR  910.817-46  (e)-(u). 

(c)  Excavations  that  will  impound 
water  during  or  after  the  mining 
operation  shall  have  perimeter  slopes 
that  are  stable  and  shall  not  be  steeper 
than  Xv.lh.  Where  surface  runoff  enters 
the  impoundment  area,  the  side  slope 
shall  be  protected  against  erosion. 

(d)  Slope  protection  shall  be  provided 
to  minimize  surface  erosion  at  the  site 
and  sediment  control  measures  shall  be 
required  where  necessary  to  reduce  the 
sediment  leaving  the  site. 

(e)  All  embankments  of  temporary 
and  permanent  impoundments,  and  the 
surrounding  areas  and  diversion  ditches 
disturbed  or  created  by  construction, 
shall  be  graded,  fertilized,  seeded,  and 
mulched  to  comply  with  the 
requirements  of  30  CFR  910.817-111 
through  910.817-117  immediately  after 
the  embankment  is  completed,  provided 
that  the  active,  upstream  face  of  the 
embankment  where  water  will  be 
impounded  may  be  riprapped  or 
otherwise  stabilized.  Areas  in  which  the 
vegetation  is  not  successful  or  where 
rills  and  gullies  develop  shall  be 
repaired  and  revegetated  to  comply  with 
the  requirements  of  30  CFR  910.817-106 
and  30  CFR  910.817-111  through  910.817- 
117. 

(f)  All  dams  and  embankments 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a)  shall  be  routinely 
inspected  by  a  qualiHed  registered 
professional  engineer,  or  by  someone 
under  the  supervision  of  a  qualibed 
registered  professional  engineer,  in 
accordance  with  30  CFR  77.216-3. 

(g)  All  dams  and  embankments  shall 
be  routinely  maintained  during  the 
mining  operations.  Vegetative  growth 
shall  be  cut  where  necessary  to 
facilitate  inspection  and  repairs.  Ditches 
and  spillways  shall  be  cleaned.  Any 
combustible  materials  present  on  the 
surface,  other  than  material  such  as 
mulch  or  dry  vegetation  used  for  surface 
stability,  shall  be  removed  and  all  other 
appropriate  maintenance  procedures 
followed. 

(h)  All  dams  and  embankments  that 
meet  or  exceed  the  size  or  other  criteria 
of  30  CFR  77.216(a)  shall  be  certified  to 
the  Office  by  a  qualified  registered 
professional  engineer,  immediately  after 
construction  and  annually  thereafter,  as 
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having  been  constructed  and/or 
maintained  to  comply  with  the 
requirements  of  this  Section.  All  dams 
and  embankmentts  that  do  not  meet  the 
size  or  other  criteria  of  30  CFR  77.216(a) 
shall  be  certified  by  either  a  qualified 
registered  professional  engineer  or  a 
registered  land  surveyor,  except  that  all 
coal  processing  waste  dams  and 
embankments  covered  by  30  CFR 
910.817-91  through  910.817-93  shall  be 
certified  by  a  qualified  registered 
professional  engineer.  Certification 
reports  shall  include  statements  on — 

(1)  Existing  and  required  monitoring 
procedures  and  instrumentation; 

(2)  The  design  depth  and  elevation  of 
any  impounded  waters  at  the  time  of  the 
initial  certification  report  or  the  average 
and  maximum  depths  and  elevations  of 
any  impounded  waters  over  the  past 
year  for  the  annual  certification  reports; 

(3)  Existing  storage  capacity  of  the 
dam  or  embankment; 

(4)  Any  fires  occurring  in  the 
construction  material  up  to  the  date  of 
the  initial  certification  or  over  the  past 
year  for  the  annual  certification  reports; 
and 

(5)  Any  other  aspects  of  the  dam  or 
embankment  affecting  stability. 

(i)  Plans  for  any  enlargement, 
reduction  in  size,  reconstruction,  or 
other  modification  of  dams  or 
impoundments  shall  be  submitted  to  the 
Office  and  shall  comply  with  the 
requirements  of  this  Section.  Except 
where  a  modification  is  required  to 
eliminate  an  emergency  condition 
constituting  a  hazard  to  public  health, 
safety,  or  the  environment,  the  Office 
shall  approve  the  plans  before 
modification  begins. 

§  910.817-50  Hydrologic  balance: 
Underground  Mine  Entry  and  Access 
Discharges. 

(a)  Surface  entries  and  accesses  to 
underground  workings,  including  adits 
and  slopes,  shall  be  located,  designed, 
constructed,  and  utilized  to  prevent  or 
control  gravity  discharge  of  water  from 
the  mine. 

(b)  Gravity  discharge  of  water  from  an 
underground  mine,  other  than  a  drift 
mine  subject  to  paragraph  (c)  of  this 
section,  may  be  allowed  by  the  Office,  if 
it  is  demonstrated  that — 

(l)(i)  The  discharge,  without 
treatment,  satisfies  the  water  effluent 
limitations  of  30  CFR  910.817-42  and  all 
applicable  State  and  Federal  water 
quality  standards;  and 

(ii)  That  discharge  will  result  in 
changes  in  the  prevailing  hydrologic 
balance  that  are  minimal  and  approved 
postmining  land  uses  will  not  be 
adversely  affected;  or 


(2)(i)  The  discharge  is  conveyed  to  a 
treatment  facility  in  the  permit  area  in 
accordance  with  §  910.817-42(a); 

(ii)  All  water  from  the  underground 
mine  discharged  from  the  treatment 
facility  meets  the  effluent  limitations  of 
§  910.817-42  and  all  other  applicable 
State  and  Federal  statutes  and 
regulations;  and 

(iii)  Consistent  maintenance  of  the 
treatment  facility  will  occur  throughout 
the  anticipated  period  of  gravity 
discharge. 

(c)  Notwithstanding  anything  to  the 
contrary  in  paragraphs  (a)  and  (b)  of  this 
section,  for  a  draft  mine  first  used  after 
the  implementation  of  this  part  and 
located  in  acid-producing  or  iron- 
producing  coal  seams,  surface  entries 
and  accesses  shall  be  located  in  such  a 
manner  as  to  prevent  any  gravity 
discharge  fi'om  the  mine. 

§  9 1 0.8 1 7-52  Hydrologic  balance:  Surface 
and  ground  water  monitoring. 

(a)  Surface  water.  (1)  Surface  water 
monitoring  shall  be  conducted  in 
accordance  with  the  monitoring  program 
submitted  under  30  CFR  910.784-14(b)(3) 
and  approved  by  the  Office.  The  Office 
shall  determine  the  nature  of  data, 
frequency  of  collection,  and  reporting 
requirements.  Monitoring  shall — 

(i)  Be  adequate  to  measure  accurately 
and  record  water  quantity  and  quality  of 
discharges  from  the  permit  area; 

(ii)  All  cases  in  which  analytical 
results  of  the  sample  collections  indicate 
noncompliance  with  a  permit  condition 
or  applicable  standard  has  occurred 
shall  result  in  the  person  who  conducts 
underground  mining  activities  notifying 
the  Office  within  5  days.  Where  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
effluent  limitation  noncompliance  has 
occurred,  the  person  who  conducts  the 
underground  mining  activities  shall 
forward  the  analytic  results 
concurrently  with  the  written  notice  of 
noncompliance. 

(iii)  Result  in  quarterly  reports  to  the 
Office,  to  include  analytical  results  from 
each  sample  taken  during  the  quarter. 
Any  sample  results  which  indicate  a 
permit  violation  will  be  reported 
immediately  to  the  Office.  In  these  cases 
where  the  discharge  for  which  water 
monitoring  reports  are  required  is  also 
subject  to  regulation  by  a  NPDES  permit 
issued  under  the  Clean  Water  Act  of 
1977  (30  U.S.C.  Sec.  1251-1378)  and 
where  such  permit  includes  provisions 
for  equivalent  reporting  requirements 
and  requires  filing  of  the  water 
monitoring  reports  within  90  days  or  less 
of  sample  collection,  the  following 
alternative  procedure  shall  be  used.  The 
person  who  conducts  the  underground 


mining  activities  shall  submit  to  the 
Office  on  the  same  time  schedule  as 
required  by  the  UPDES  permit,  or  within 
90  days  following  sample  collection, 
whichever  is  earlier,  either — 

(A)  A  copy  of  the  completed  reporting 
form  filed  to  meet  UPDES  permit 
requirements;  or 

(B)  A  letter  identifying  the  State  or 
Federal  government  official  with  whom 
the  reporting  form  was  filed  to  meet 
NPDES  permit  requirements  and  the 
date  of  filing. 

(2)  Surface  water  flow  and  quality, 
including  discharges  to  surface  waters 
from  the  permit  area,  and  receiving 
waters,  shall  continue  to  be  monitored 
after  both  the  cessation  of  use  of 
underground  mine  workings  and  after 
surface  disturbed  areas  have  been 
regraded  and  stabilized  according  to 
this  subpart.  Data  from  this  monitoring 
may  be  used  to  demonstrate  that  the 
quality  and  quantity  of  runoff  without 
treatment  is  consistent  with  the 
requirement  of  this  Subpart  to  minimize 
disturbance  to  the  prevailing  hydrologic 
balance  and  to  attain  the  approved 
postmining  land  use.  These  data  may 
also  provide  a  basis  for  approval  by  the 
Office  for  removal  of  water  quality  or 
flow  control  systems. 

(3)  Equipment,  structures,  and  other 
devices  necessary  to  measure  and 
sample  accurately  the  quality  and 
quantity  of  surface  water  discharges 
&om  the  surface  disturbed  area  and 
from  underground  mine  workings  shall 
be  properly  installed,  maintained,  and 
operated  and  shall  be  removed  when  no 
longer  required. 

§  910.817-53  Hydrologic  balance:  Transfer 
of  wells. 

(a)  An  exploratory  or  monitoring  well 
may  only  be  transferred  by  the  person 
who  conducts  underground  mining 
activities  for  further  use  as  water  well 
with  the  prior  approval  of  the  Office. 
That  person  and  the  surface  owner  of 
the  lands  where  the  well  is  located  shall 
jointly  submit  a  written  request  to  the 
Office  for  that  approval. 

(b)  Upon  an  approved  transfer  of  a 
well,  the  transferee  shall — 

(1)  Assume  primary  liability  for 
damages  to  persons  or  property  from  the 
well; 

(2)  Plug  the  well  when  necessary,  but 
in  no  case  later  then  abandonment  of 
the  well;  and 

(3)  Assume  primary  responsibility  for 
compliance  with  §  §  910.817-13  through 
910.817-15  with  respect  to  the  well. 

(c)  Upon  an  approved  transfer  of  a 
well,  the  transferor  shall  be  secondarily 
liable  for  the  transferee’s  obligations 
under  paragraph  (b)  of  this  section,  until 
release  of  the  bond  or  other  equivalent 
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guarantee  required  by  Subparts  910.800 
through  910.808  for  the  area  in  which  the 
well  is  located. 

§910.817-54  [Reserved] 

§  910.817-55  Hydrologic  balance: 
Discharge  of  water  into  an  underground 
mine. 

Water  from  the  surface  or  from  an 
underground  mine  shall  not  be  diverted 
or  discharged  into  other  underground 
mine  workings,  unless  the  person  who 
conducts  the  underground  mining 
activities  demonstrates  to  the  Office 
that  the  discharge  will — 

(a)  Abate  water  pollution  or  otherwise 
eliminate  public  hazards  resulting  from 
underground  mining  activities: 

(b)  Be  discharged  as  a  controlled  flow; 

(c)  Meets  the  effluent  limitations  of 

§  910.817-42  for  pH  and  total  suspended 
solids,  except  that  the  pH  and  total 
suspended  solid  limitations  may  be 
exceeded,  if  approved  by  the  Office  and 
is  limited  to — 

(1)  Coal  processing  waste: 

(2)  Underground  mine  development 
waste; 

(3)  Fly  ash  from  a  coal-fired  facility; 

(4)  Sludge  from  an  acid  mine  drainage 
treatment  facility: 

(5)  Flue  gas  desulfurization  sludge;  or 

(6)  Inert  materials  used  for  stabilizing 
underground  mines; 

(d)  Continue  as  a  controlled  and 
identifiable  flow  and  is  ultimately 
treated  by  an  existing  treatment  facility: 

(e)  In  any  event,  the  discharge  from 
underground  mines  to  surface  waters 
will  not  cause,  result  in,  or  contribute  to 
a  violation  of  applicable  water  quality 
standards  or  effluent  limitations: 

(f)  Minimizes  disturbance  to  the 
hydrologic  balance;  and 

(g)  Meets  with  the  approval  of  the 
Mine  Safety  and  Health  Administration. 

§  910.817-56  Hydrologic  balance: 
Postmining  rehabilitation  of  sedimentation 
ponds,  diversions,  impoundments,  and 
treatment  facilities. 

Before  abandoning  the  permit  area, 
the  person  who  conducts  the 
underground  mining  activities  shall 
renovate  all  permanent  sedimentation 
ponds,  diversions,  impoundments  and 
treatment  facilities  to  meet  criteria 
specified  in  the  detailed  design  plan  for 
the  permanent  structures  and 
impoundments. 

§  910.817-57  Hydrologic  balance:  Stream 
buffer  zones. 

(a)  No  surface  area  within  100  feet  of 
a  perennial  stream  or  a  stream  with 
biological  community  determined 
according  to  paragraph  (c)  of  this 
section  shall  be  disturbed  by  surface 
operations  and  facilities,  except  in 


accordance  with  §§  910.817-43  through 

910.817-44,  unless  the  Office  specifically 
authorizes  underground  mining 
activities  closer  to  or  through  such  a 
stream  upon  finding — 

(1)  That  the  original  stream  channel 
will  be  restored:  and 

(2)  During  and  after  the  mining,  the 
water  quantity  and  quality  from  the 
stream  section  within  100  feet  of  the 
underground  mining  activities  shall  not 
be  adversely  affected. 

(b)  The  area  not  be  disturbed  shall  be 
designated  a  buffer  zone  and  marked  as 
specified  in  §  910.817-11. 

(c]  A  stream  with  a  biological 
community  shall  be  determined  by  the 
existence  in  the  stream  at  any  time  of  an 
assemblage  of  two  or  more  species  of 
arthropods  or  mulluscan  animals  which 
are — 

(1)  Adapted  to  flowing  water  for  all  or 
part  of  their  life  cycle; 

(2)  Dependent  upon  a  flowing  water 
habitat; 

(3)  Reproducing  or  can  reasonably  be 
expected  to  reproduce  in  the  water  body 
where  they  are  found;  and 

(4)  Longer  than  2  millimeters  at  some 
stage  or  part  of  their  life  cycle  spent  in 
the  flowing  water  habitat. 

§  9 1 0.8 1 7-59  Coal  recovery. 

Underground  mining  activities  shall 
be  conducted  so  as  to  maximize  the 
utilization  and  conservation  of  the  coal, 
while  utilizing  the  best  technology 
currently  available  to  maintain 
environmental  integrity,  so  that 
reaffecting  the  land  in  the  future  through 
surface  coal  mining  operations  is 
minimized. 

§  910.817-61  Use  of  explosives:  General 
requirements. 

(a)  Sections  910.817-61  through 

910.817-68  apply  only  to  surface  blasting 
activities  incident  to  underground 
mining,  including,  but  not  limited  to, 
initial  rounds  of  slopes  and  shafts. 

(b)  Each  person  who  conducts 
underground  mining  activities  shall 
comply  with  all  applicable  State  and 
Federal  laws  in  the  use  of  explosives. 

(c)  All  blasting  operations  shall  be 
conducted  by  experienced,  trained,  and 
competent  persons  who  understand  the 
hazards  involved.  Each  person 
responsible  for  blasting  operations  shall 
possess  a  valid  certification  as  required 
by  Subpart  910.850  when  it  is 
promulgated. 

§  910.817-62  Use  of  explosives: 
Preblasting  survey. 

(a)  On  the  request  to  the  Office  by  a 
resident  or  owner  of  a  dwelling  or 
structure  that  is  located  within  one-half 
mile  of  any  surface  blasting  activity 


covered  by  §  §  910.817-61  through 

910.817-68,  the  person  who  conducts  the 
underground  mining  activities  shall 
promptly  conduct  a  preblasting  survey 
of  the  dwelling  or  structure  and 
promptly  submit  a  report  of  the  survey 
to  the  Office  and  to  the  person  . 
requesting  the  siunrey.  If  a  structure  is 
renovated  or  added  to,  subsequent  to  a 
preblast  survey,  then  upon  request  to 
the  Office  a  survey  of  such  additions 
and  renovations  shall  be  performed  in 
accordance  with  this  Section. 

(b)  The  survey  shall  determine  the 
condition  of  the  dwelling  or  structure 
and  document  any  preblasting  damage 
and  other  physical  factors  that  could 
reasonably  be  affected  by  the  blasting. 
Assessments  of  structures  such  as  pipes, 
cables,  transmission  lines,  and  wells 
and  other  water  systems  shall  be  limited 
to  surface  condition  and  readily 
available  data.  Special  attention  shall 
be  given  to  the  preblasting  condition  of 
wells  and  other  water  systems  used  for 
human,  animal,  or  agricultural  purposes 
and  to  the  quantity  and  quality  of  the 
water. 

(c)  A  written  report  of  the  survey  shall 
be  prepared  and  signed  by  the  person 
who  conducted  the  survey.  The  report 
may  include  recommendations  of  any 
special  conditions  or  proposed 
adjustments  to  the  blasting  procedure 
which  should  be  incorporated  into  the 
blasting  plan  to  prevent  damage.  Copies 
of  the  report  shall  be  provided  to  the 
person  requesting  the  survey  and  to  the 
Office.  If  the  prerson  requesting  the 
survey  disagrees  with  the  results  of  the 
survey,  he  or  she  may  notify,  in  writing, 
both  the  permittee  and  th^Office  of  the 
specific  areas  of  disagreement. 

§  910.817-65  Use  of  explosives:  Surface 
blasting  requirements. 

(a)  A  resident  or  owner  of  a  dwelling 
or  structure  that  is  located  within  one- 
half  mile  of  any  area  affected  by  surface 
blasting  activities  shall  be  notified 
approximately  24  hours  prior  to  any 
surface  blasting  event. 

(b)  All  blasting  shall  be  conducted 
between  sunrise  and  sunset. 

(1)  The  Office  may  specify  more 
restrictive  time  periods,  based  on  public 
requests  or  other  relevant  information 
according  to  the  need  to  adequately 
protect  the  public  from  adverse  noise. 

(2)  Blasting  may,  however,  be 
conducted  between  sunset  and  sunrise 
if: 

(i)  A  blast  that  has  been  prepared 
during  the  afternoon  must  be  delayed 
due  to  the  occurrence  of  an  unavoidable 
hazardous  condition  and  cannot  be 
delayed  until  the  next  day  because  a 
potential  safety  hazard  would  result  that 
cannot  be  adequately  mitigated; 
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(ii)  In  addition  to  the  required  warning 
signals,  oral  notices  are  provided  to 
persons  within  one-half  mile  of  the 
blasting  site;  and 

(iii)  A  complete  written  report  of 
blasting  at  night  is  filed  by  the  person 
conducting  the  surface  blasting 
activities  with  the  Office  not  later  than  3 
days  after  the  night  blasting.  The  report 
shall  include  a  description  in  detail  of 
the  reason  for  the  delay  in  blasting 
including  why  the  blasting  could  not  be 
held  over  the  the  next  day,  when  the 
blast  was  actually  conducted,  the 
warning  notices  given,  and  a  copy  of  the 
blast  report  required  by  §  910.817-68. 

(c)  Warning  and  all-clear  signals  of 
different  character  that  are  audible 
within  a  range  of  one-half  mile  from  the 
point  of  the  blast  shall  be  given.  Each 
person  within  the  permit  area  and  each 
person  who  resides  or  regularly  works 
within  one-half  mile  of  the  permit  area 
shall  be  notified  of  the  meaning  of  the 
signals  through  appropriate  instructions. 
These  instructions  shall  be  periodically 
delivered  or  otherwise  communicated  in 
a  manner  which  can  reasonably  be 
expected  to  inform  such  persons  of  the 
meaning  of  the  signals.  Each  person  who 
conducts  surface  blasting  incident  to 
underground  mining  activities  shall 
maintain  signs  in  accordance  with 

§  910.817-ll(f). 

(d)  Access  to  an  area  possibly  subject 
to  flyrock  from  blasting  shall  be 
regulated  to  protect  the  public  and 
livestock.  Access  to  the  area  shall  be 
controlled  to  prevent  the  presence  of 
livestock  or  unauthorized  personnel 
during  blasting  until  an  authorized 
representative  of  the  person  who 
conducts  the  underground  mining 
activities  has  reasonably  determined— 

(1)  That  no  unusual  circumstances, 
such  as  imminent  slides  or  undetonated 
charges,  exist;  and 

(2)  That  access  to  and  travel  in  or 
through  the  area  can  be  safely  resumed. 

(e) (1)  Airblast  shall  be  controlled  so 
that  it  does  not  exceed  the  values 
specified  below  at  any  dwelling,  public 
building,  school,  church,  or  commercial 
or  institutional  building,  unless  such 
structure  is  owned  or  leased  by  the 
person  who  conducts  the  underground 
mining  activities  and  is  not  leased  to 
any  other  person.  If  a  building  owned  by 
the  person  conducting  the  underground 
mining  activities  is  leased  to  another 
person,  the  lessee  may  sign  a  waiver 
relieving  the  operator  from  meeting  the 
airblast  limitations  of  this  Paragraph. 


Lower  frequency  limit  of  measuring  system,  Maximum 
Hz(±  3  dB)  level  in  dB 


O  f  Hz  or  lower— flat  response .  135  peak. 

2  Hz  or  lower— flat  response  132  peak. 

6  Hz  lower— flat  response  _  130  peak. 

C-weighted,  slow  response  109C. 


(2)  In  all  cases  except  the  C-weighted, 
slow  response,  the  measuring  systems 
used  must  have  a  flat  frequency 
response  of  at  least  200  Hz  at  the  upper 
end.  The  C-weighted  shall  be  measured 
with  a  Type  1  sound  level  meter  that 
meets  the  standard  ANSI  SI.4-1971 
specifications.  The  ANSI  Sl.4-1971  is 
hereby  incorporated  by  reference  as  it 
exists  on  the  date  of  adoption  of  this 
Subpart.  Notices  of  changes  made  to  this 
publication  will  be  periodically 
published  by  OSM  in  the  Federal 
Register.  ANSI  Sl.4-1971  is  on  file  and 
available  for  inspection  at  the  OSM 
Central  Office,  U.S.  Department  of  the 
Interior,  South  Interior  Building, 
Washington,  D.C.  20240,  at  each  OSM 
Regional  Office,  District  Office,  and 
Field  Office.  Copies  of  this  publication 
may  also  be  obtained  by  writing  to  the 
above  locations.  A  copy  of  this 
publication  will  also  be  on  file  for  public 
inspection  at  the  Federal  Register 
Library,  1100  L  St.,  N.W.,  Washington, 
D.C.  Incorporation  by  reference 
provisions  approved  by  the  Federal 
Register  February  7, 1979.  The  Director’s 
approval  of  this  incorporation  by 
reference  expires  on  July  1, 1981. 

(3)  The  person  who  conducts  blasting 
may  satisfy  the  provisions  of  this 
section  by  meeting  any  one  of  the  four 
specifications  in  the  chart  in  paragraph 
(e)(1)  of  this  section. 

(4)  The  Office  may  require  an  airblast 
measurement  of  any  or  all  blasts,  and 
may  specify  the  location  of  such 
measurements. 

(f)  Except  where  lesser  distances  are 
approved  by  the  Office  based  upon  a 
preblasting  survey,  seismic 
investigations,  or  other  appropriate 
investigations,  blasting  shall  not  be 
conducted  within — 

(1)  300  feet  of  any  building  used  as  a 
dwelling,  school,  church,  hospital,  or 
nursing  facility;  and 

(2)  300  feet  of  facilities  including,  but 
not  limited  to,  disposal  wells,  petroleum 
or  gas-stOrage  facilities,  municipal 
water-storage  facilities,  fluid- 
transmission  pipelines,  gas  or  oil- 
collection  lines,  or  water  and  sewage 
lines. 

(g)  Flyrock,  including  blasted  material 
traveling  along  the  ground,  shall  not  be 
cast  from  the  blasting  vicinity  more  than 
half  the  distance  to  the  nearest  dwelling 
or  other  occupied  structure  and  in  no 
case  beyond  the  line  of  property  owned 


or  leased  by  the  permittee,  or  beyond 
the  area  of  regulated  access  required 
under  paragraph  (d)  of  this  section. 

(h)  Blasting  shall  be  conducted  to 
prevent  injury  to  persons,  damage  to 
public  or  private  property  outside  the 
permit  area,  adverse  impacts  on  any 
underground  mine,  and  change  in  the 
course,  channel,  or  availability  of 
ground  or  surface  waters  outside  the 
permit  area. 

(i)  In  all  blasting  operations,  except  as 
otherwise  authorized  in  this  Section,  the 
maximum  peak  particle  velocity  shall 
not  exceed  1  inch  per  second  at  the 
location  of  any  dwelling,  public  building, 
schoolf  church,  or  commercial  or 
institutional  building.  Peak  particle 
velocities  shall  be  recorded  in  3 
mutually  perpendicular  directions.  The 
maximum  peak  particle  velocity  shall  be 
the  largest  of  any  of  the  three 
measurements.  The  Office  may  reduce 
the  maximum  peak  particle  velocity 
allowed,  if  it  determines  that  a  lower 
standard  is  required  because  of  density 
of  population  or  land  use,  age  or  type  of 
structure,  geology  or  hydrology  of  the 
area,  frequency  of  blasts,  or  other 
factors. 

(j)  If  blasting  is  conducted  to  prevent 
adverse  impacts  on  any  underground 
mine  and  changes  in  the  course, 
channel,  or  availability  of  ground  or 
surface  water  outside  the  permit  area, 
then  the  maximum  peak  particle  velocity 
limitation  of  Paragraph  (i)  of  this  Section 
shall  not  apply  at  the  following 
locations. 

(1)  At  structures  owned  by  the  person 
conducting  the  mining  activity,  and  not 
leased  to  another  party. 

(2)  At  structures  owned  by  the  person 
conducting  the  mining  activity,  and 
leased  to  another  party,  if  a  written 
waiver  by  the  lessee  is  submitted  to  the 
Office  prior  to  blasting. 

(k)  An  equation  for  determining  the 
maximum  weight  of  explosives  that  can 
be  detonated  within  any  8-millisecond 
period  is  in  paragraph  (1)  of  this  section. 
If  the  blasting  is  conducted  in 
accordance  with  this  equation,  the  peak 
particle  velocity  shall  be  deemed  to  be 
within  the  1-inch-per-second  limit. 

(l) (1)  The  maximum  weight  of 
explosives  to  be  detonated  within  any  8- 
millisecond  period  may  be  determined 
by  the  formula  W  =  (D/60)*  where 

W  =  the  maximum  weight  of  explosives, 
in  pounds,  that  can  be  detonated  in  any 
8-millisecond  period,  and  D  =  the 
distance,  in  feet,  from  the  blast  to  the 
nearest  dwelling,  school,  church,  or 
commercial  or  institutional  building. 

(2)  For  distances  between  300  and 
5,000  feet,  solution  of  the  equation 
results  in  the  following  maximum 
weight: 
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Maximum 

weight, 

in 

pounds 

(W) 


Distance,  in  feet  (D): 


300 . 

25 

350 

34 

400 

44 

500 

69 

600 . 

100 

700 

136 

800 

178 

900 

225 

1,000 

278 

1,110 

336 

1,200 

400 

1,300 

469 

1,400 

544 

1,500 

625 

1,600 

711 

1,700 

603 

1.800 

.  . , 

900 

1,900 

1,002 

2,000 

1,111 

2,500 

1,736 

3,000 

2,500 

3,500 

3.403 

4,000 

4,444 

4.500 . 

5,625 

5,000 . 

6,944 

910.817-67 

Use  of  explosives: 

Seismographic  measurements. 

(a)  Where  a  seismograph  is  used  to 
monitor  the  velocity  of  ground  motion 
and  the  peak  particle  velocity  limit  of  1 
inch  per  second  is  not  exceeded,  the 
equation  in  §  910.817-65(1)  need  not  be 
used.  If  that  equation  is  not  used  by  the 
person  conducting  underground  mining 
activities,  a  seismographic  record  shall 
be  obtained  for  each  shot. 

(b)  The  use  of  a  modified  equation 
from  that  specified  in  Section  910.817- 
65(1),  to  determine  maximum  weight  of 
explosives  per  delay  for  blasting 
operations  at  a  particular  site,  may  be 
approved  by  the  Office  on  receipt  of  a 
petition  accompanied  by  reports 
including  seismograph  records  of  test 
blasting  on  the  site.  In  no  case  shall  the 
Office  approve  the  use  of  a  modified 
equation  where  the  peak  particle 
velocity  of  1  inch  per  second  required  in 
§  910.817-65(i)  would  be  exceeded. 

(c)  The  Office  may  .require  a 
seismograph  record  of  any  or  all  blasts 
and  may  specify  the  location  at  which 
such  measurements  are  taken. 

§  9 1 0.6 1 7-68  Use  of  explosives:  Records 
of  blasting  operations. 

A  record  of  each  blast,  including 
seismograph  reports,  shall  be  retained 
for  at  least  3  years  and  shall  be 
available  for  inspection  by  the  Office 
and  public  on  request.  The  record  shall 
contain  the  following  data: 

(a)  Name  of  the  operator  conducting 
the  blast. 

(b)  Location,  date,  and  time  of  blast. 

(c)  Name,  signature,  and  license 
number  of  blaster-in-charge. 


(d)  Direction  and  distance,  in  feet,  to 
the  nearest  dwelling,  school,  church,  or 
commercial  or  institutional  building 
either — 

(1)  Not  located  in  the  permit  area;  or 

(2)  Not  owned  nor  leased  by  the 
person  who  conducts  the  underground 
mining  activities. 

(e)  Weather  conditions,  including 
temperature,  wind  direction,  and 
approximate  velocity.  * 

(f)  Type  of  material  blasted. 

(g)  Number  of  holes,  burden,  and 
spacing. 

(h)  Diameter  and  depth  of  holes. 

(i)  Types  of  explosives  used. 

(j)  Total  weight  of  explosives  used. 

(k)  Maximum  weight  of  explosives 
detonated  within  any  8-millisecond 
period. 

(l)  Maximum  number  of  holes 
detonated  within  any  8-millisecond 
period. 

(m)  Initiation  system. 

(n)  Type  and  length  of  stemming. 

(o)  Mats  or  other  protections  used. 

(p)  Type  of  delay  detonator  and  delay 
periods  used. 

(q)  Sketch  of  the  delay  pattern. 

(r)  Number  of  persons  in  the  blasting 
crew. 

(s)  Seismographic  records,  where 
required,  including  the  calibration  signal 
of  the  gain  setting  and — 

(1)  Seismograph  reading,  including 
exact  location  of  seismograph  and  its 
distance  from  the  blast; 

(2)  Name  of  the  person  taking  the 
seismograph  reading;  and 

(3)  Name  of  person  and  firm  analyzing 
the  seismograph  record. 

§  910.817-71  Disposal  of  underground 
development  waste  and  excess  spoil: 
General  requirements. 

(a)  Underground  development  waste 
and  spoil  not  required  to  achieve  the 
approximate  original  contour  and  which 
is  not  used  as  backfill  shall  be  hauled  or 
conveyed  to  and  placed  in  designated 
disposal  areas  within  a  permit  area  if 
the  disposal  areas  are  authorized  for 
such  purposes  in  the  approved  permit 
application  in  accordance  with 
§§910.817-71  through  910.817-74.  The 
material  shall  be  placed  in  a  controlled 
manner  to  ensure — 

(1)  That  leachate  and  surface  runoff  ' 
from  the  fill  will  not  degrade  surface  or 
ground  waters  or  exceed  the  effluent 
limitations  of  §  910.817-42; 

(2)  Stability  of  the  fill;  and 

(3)  That  the  land  mass  designated  as 
the  disposal  area  is  suitable  for 
reclamation  and  revegetation 
compatible  with  the  natural 
surroundings. 

(b)  The  fill  shall  be  designed  using 
recognized  professional  standards, 


certified  by  a  registered  professional 
engineer,  and  approved  by  the  Office. 

(c)  All  vegetative  and  organic 
materials  shall  be  removed  from  the 
disposal  area  and  the  topsoil  shall  be 
removed,  segregated  and  stored  or 
replaced  in  accordance  with  §  §  910.817- 
21  through  910.817-25.  If  approved  by 
the  Office  organic  material  may  be  used 
as  mulch  or  may  be  included  in  the 
topsoil  to  control  erosion,  promote 
growth  of  vegetation,  or  increase  the 
moisture  retention  of  the  soil. 

(d)  Slope  protection  shall  be  provided 
to  minimize  surface  erosion  at  the  site. 
Diversion  design  shall  conform  with  the 
requirements  of  §  910.816-43.  All 
disturbed  areas,  including  diversion 
ditches  that  are  not  riprapped,  shall  be 
vegetated  upon  completion  of 
construction. 

(e)  The  disposal  areas  shall  be  located 
on  the  most  moderately  sloping  and 
naturally  stable  areas  available  as 
approved  by  the  Office.  If  such 
placement  provides  additional  stability 
and  prevents  mass  movement,  fill 
materials  suitable  for  disposal  shall  be 
placed  upon  or  above  a  natural  terrace, 
bench,  or  berm. 

(f)  The  fill  materials  shall  be  hauled  or 
conveyed  and  placed  in  horizontal  lifts 
in  a  controlled  manner,  concurrently 
compacted  as  necessary  to  ensure  mass 
stability  and  prevent  mass  movement, 
covered,  and  graded  to  allow  surface 
and  sub-surface  drainage  to  be 
compatible  with  the  natural 
surroundings  and  ensure  a  long  term 
static  safety  factor  of  1.5. 

(g)  The  final  configuration  of  the  fill 
must  be  suita,ble  for  postmining  land 
uses  approved  in  accordance  with 

§  910.817-133,  except  that  no 
depressions  or  impoundments  shall  be 
allowed  on  the  completed  fill. 

(h)  Terraces  may  be  utilized  to  control 
erosion  and  enhance  stability  if 
approved  by  the  Office  and  consistent 
with  §  910.817-102(b). 

(i)  Where  the  slope  in  the  disposal 
area  exceeds  lv:2.^  (36  percent),  or 
such  lesser  slope  as  may  be  designated 
by  the  Office  based  on  local  conditions, 
keyway  cuts  (excavations  to  stable 
bedrock)  or  rock  toe  buttresses  shall  be 
constructed  to  stabilize  the  fill.  Where 
the  toe  of  the  spoil  rests  on  a 
downslope,  stability  analyses  shall  be 
performed  in  accordance  with  Section 
910.784-19  to  determine  the  size  of  the 
rock  tpe  buttresses  or  key  way  cuts. 

(j)  The  fill  shall  be  inspected  for 
stability  by  a  registered  engineer  or 
other  qualified  professional  specialist 
experienced  in  the  construction  of  earth 
and  rockfill  embankments  at  least 
quarterly  throughout  construction,  and 
during  the  following  critical  construction 
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periods:  (1)  Removal  of  all  organic 
material  and  topsoil,  (2)  placement  of 
underdrainage  systems,  (3)  installation 
of  surface  drainage  systems,  (4) 
placement  and  compaction  of  fill 
materials,  and  (5)  revegetation.  The 
registered  engineer  or  other  qualified 
professional  specialist  shall  provide  to 
the  Office  a  certified  report  within  2 
weeks  after  each  inspection  that  the  fill 
has  been  constructed  as  specified  in  the 
design  approved  by  the  Office.  A  copy 
of  the  report  shall  be  retained  at  the 
minesite. 

(k)  Coal  processing  waste  shall  not  be 
disposed  of  in  valley  or  head-of-hollow 
fills  and  may  only  be  disposed  of  with 
underground  development  waste,  or  in 
other  excess  spoil  fills,  if  such  waste 

is — 

(l)  Placed  in  accordance  with 
§  910.817-85: 

(2)  Demonstrated  to  be  non-toxic  and 
non-acid  forming;  and 

(3)  Demonstrated  to  be  consistent 
with  the  design  stability  of  the  fill.  - 

(l)  If  the  disposal  area  contains 
springs,  natural  or  manmade 
watercourses,  or  wet  weather  seeps,  an 
underdrain  system  consisting  of  durable 
rock  shall  be  constructed  from  the  wet 
areas  in  a  manner  that  prevents 
infiltration  of  the  water  into  the  spoil 
material.  The  underdrain  system  shall 
be  protected  by  an  adequate  filter  and 
shall  be  designed  and  constructed  using 
standard  geotechnical  engineering 
methods. 

(m)  The  foundation  and  abutments  of 
the  fill  shall  be  stable  under  all 
conditions  of  construction  and 
operation.  Sufficient  foundation 
investigations  and  laboratory  testing  of 
foundation  materials  shall  be  performed 
in  order  to  determine  the  design 
requirements  for  stability  of  the 
foundation.  Analyses  of  foundation 
conditions  shall  include  the  effect  of 
underground  mine  workings,  if  any, 
upon  the  stability  of  the  structure. 

(n)  Underground  development  waste 
and  excess  spoil  may  be  returned  to 
underground  workings  only  in 
accordance  with  the  disposal  plans 
submitted  under  30  CFR  910.784-25  and 
approved  by  the  Office  and  MSHA. 

§910.817-72  Disposal  of  underground 
development  waste  and  excess  spoil: 

Valley  fills. 

Valley  fills  shall  meet  all  of  the 
requirements  of  §  910.817-71  and  the 
additional  requirements  of  this  section. 

(a)  The  fill  shall  be  designed  to  attain 
a  long  term  static  factor  of  safety  of  1.5, 
based  upon  data  obtained  from 
subsurface  exploration,  geotechnical 
testing,  foundation  design,  and  accepted 
engineering  analyses. 


(b)  A  sub-drainage  system  for  the  fill 
shall  be  constructed  in  accordance  with 
the  following: 

(1)  A  system  of  underdrains 
constructed  of  durable  rock  shall  meet 
the  requirements  of  paragraph  (b)(4)  of 
this  section  and: 

(1)  Be  installed  along  the  natural 
drainage  system; 

(ii)  Extend  from  the  toe  to  the  head  of 
the  fill;  and 

(iii)  Contain  lateral  drains  to  each 
area  of  potential  drainage  or  seepage. 

(2)  A  filter  system  to  ensure  the  proper 
functioning  of  the  rock  underdrain 
system  shall  be  designed  and 
constructed  using  standard  geotechnical 
engineering  methods. 

(3)  In  constructing  the  underdrains,  no 
more  than  10  percent  of  the  rock  may  be 
less  than  12  inches  in  size  and  no  single 
rock  may  be  larger  than  25  percent  of 
the  width  of  the  drain.  Rock  used  in 
underdrains  shall  meet  the  requirements 
of  paragraph  (b)(4)  of  this  section.  The 
minimum  size  of  the  main  underdrain 
shall  be: 


Total  amount  of  fill 
material 

Predominant 
type  of  fill 
material 

Minimum  size  of 
drain,  in  feet 

Width 

Height 

Less  than  1,000,000 

Sandstone . 

10 

4 

yd'. 

Do . 

...  Shale . 

16 

B 

More  than  1,000,000 

SarKf  stone . 

16 

8 

yd’. 

Do . 

...  Shale . 

-16 

16 

(4)  Underdrains  shall  consist  of  non- 
degradable,  non-acid  or  toxic  forming 
rock  such  as  natural  sand  and  gravel, 
sandstone,  limestone,  or  other  durable 
rock  that  will  not  slake  in  water  and  will 
be  free  of  coal,  clay,  or  shale. 

(c)  Underground  development  waste 
and  excess  spoil  shall  be  hauled  or 
conveyed  and  placed  in  a  controlled 
manner  and  concurrently  compacted  as 
specified  by  the  Office  in  lifts  no  greater 
than  four  feet  or  less  if  required  by  the 
Office  to — 

(1)  Achieve  the  densities  designed  to 
ensure  mass  stability; 

(2)  Prevent  mass  movement; 

(3)  Avoid  contamination  of  the  rock 
underdrain  or  rock  core;  and 

(4)  Prevent  formation  of  voids. 

(d)  Surface  water  runoff  from  the  area 
above  the  fill  shall  be  diverted  away 
from  the  fill  and  into  stabilized 
diversion  channels  designed  to  pass 
safely  the  runoff  from  the  100-year,  24- 
hour  precipitation  event  or  larger  event 
specified  by  the  Office.  Surface  runoff 
from  the  fill  surface  shall  be  diverted  to 
stabilized  channels  of  the  fill  which  will 
safely  pass  runoff  from  a  100-year,  24- 


hour  precipitation  event.  Diversion 
design  shall  comply  with  the 
requirements  of  §  910.817-43(f). 

(e)  The  tops  of  the  fill  and  any  terrace 
constructed  to  stabilize  the  face  shall  be 
graded  no  steeper  than  lv\2Qh  (5 
percent).  The  vertical  distance  between 
terraces  shall  not  exceed  50  feet. 

(f)  Drainage  shall  not  be  directed  over 
the  outslope  of  the  fill. 

(g)  The  outslope  of  the  fill  shall  not 
exceed  \  v:2h  (50  percent).  The  Office 
may  require  a  flatter  slope. 

§  910.817-73  Disposal  of  underground 
development  waste  and  excess  spoil:  Head- 
of-hollow  fills. 

Disposal  of  underground  development 
waste  and  excess  spoil  in  the  head-of- 
hollow  fill  shall  meet  all  standards  set 
forth  in  Sections  910.817-71  and  910.817- 
72  and  the  additional  requirements  of 
this  Section. 

(a)  The  fill  shall  be  designed  to 
completely  fill  the  disposal  site  to  the 
approximate  elevation  of  the  ridgeline. 

A  rock-core  chimney  drain  may  be 
utilized  instead  of  the  subdrain  and 
surface  diversion  system  required  for 
valley  fills.  If  the  crest  of  the  fill  is  not 
approximately  at  the  same  elevation  as 
the  low  point  of  the  adjacent  ridgeline, 
the  fill  must  be  designed  as  specified  in 
Section  910.817-72,  with  diversion  of 
runoff  around  the  fill. 

(b)  The  alternative  rock-core  chimney 
drain  system  shall  be  designed  and 
incorporated  into  the  construction  of 
head-of-hollow  fills  as  follows: 

(1)  The  fill  shall  have,  along  the 
vertical  projection  of  the  main  buried 
stream  chaiuiel  or  rill,  a  vertical  core  of 
durable  rock  at  least  16  feet  thick  which 
shall  extend  from  the  toe  of  the  fill  to 
the  head  of  the  fill,  and  from  the  base  of 
the  fill  to  the  surface  of  the  fill.  A  system 
of  lateral  rock  underdrains  shall  connect 
this  rock  core  to  each  area  of  potential 
drainage  or  seepage  in  the  disposal  area. 
Rocks  used  in  the  rock  core  and 
underdrains  shall  meet  the  requirements 
of  §  910.817-72(b). 

(2)  A  filter  system  to  ensure  the  proper 
functioning  of  the  rock  core  shall  be 
designed  and  constructed  using 
standard  geotechnical  engineering 
methods. 

(3)  The  grading  may  drain  surface 
water  away  from  the  outslope  of  the  fill 
and  toward  the  rock  core.  The  maximum 
slope  of  the  top  of  the  fill  shall  be  lv;33A 
(3  percent).  Instead  of  the  requirements 
of  §  910.817-71(g),  a  drainage  pocket 
may  be  maintained  at  the  head  of  the  fill 
during  and  after  construction,  to 
intercept  surface  runoff  and  discharge 
the  runoff  through  or  over  the  rock 
drain,  if  stability  of  the  fill  is  not 
impaired.  In  no  case  shall  this  pocket  or 
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sump  have  a  potential  for  impounding 
more  than  10,000  cubic  feet  of  water. 
Terraces  on  the  fill  shall  be  graded  with 
a  3-  to  5-percent  grade  toward  the  fill 
and  a  l-percent  slope  toward  the  rock 
core. 

(c)  The  drainage  control  system  shall 
be  capable  of  safely  passing  the  runoff 
from  a  100-year,  24-hour  precipitation 
event  or  larger  event  specified  by  the 
Office. 

§  910.817-74  Disposal  of  underground 
development  waste  and  excess  spoil: 
Durable  rock  fills. 

In  lieu  of  the  requirements  of 
§§  910.817-72  and  910.817-73,  the  Office 
may  approve  alternate  methods  for 
disposal  of  hard  rock  spoil,  including  fill 
placement  by  dumping  in  a  single  lift,  on 
a  site  specific  basis,  provided  the 
services  of  a  registered  professional 
engineer  experienced  in  the  design  and 
construction  of  earth  and  rockfill 
embankments  are  utilized  and  provided 
the  requirements  of  this  section  and 
§  910.817-71  are  met.  For  this  section, 
hard  rock  spoil  shall  be  defined  as 
rockfill  consisting  of  at  least  80  percent 
by  volume  of  sandstone,  limestone,  or 
other  rocks  that  do  not  slake  in  water. 
Resistance  of  the  hard  rock  waste  or 
spoil  to  slaking  shall  be  determined  by 
using  the  slake  index  and  slake 
durability  tests  in  accordance  with 
guidelines  and  criteria  established  by 
the  Office. 

(a)  Waste  or  spoil  is  to  be  transported 
and  placed  in  a  specified  and  controlled 
manner  which  will  ensure  stability  of 
the  fill. 

(1)  The  method  of  waste  spoil 
placement  shall  be  designed  to  ensure 
mass  stability  and  prevent  mass 
movement  in  accordance  with  the 
additional  requirements  of  this  section. 

(2)  Loads  of  noncemented  clay  shale 
and/or  clay  spoil  in  the  fill  shall  be 
mixed  with  hard  rock  waste  spoil  in  a 
controlled  manner  to  limit  on  a  unit 
basis  concentrations  of  noncemented 
clay  shale  and  clay  in  the  fill.  Such 
materials  will  comprise  no  more  than 
20%  of  the  fill  volume  as  determined  by 
tests  performed  by  a  registered  engineer 
and  approved  by  the  Office. 

(b] (l}  Stability  analyses  shall  be  made 
by  the  registered  professional  engineer. 
Parameters  used  in  the  stability 
analyses  shall  be  based  on  adequate 
field  reconnaissance,  subsurface 
investigations,  including  borings,  and 
laboratory  tests. 

(2)  The  embankment  which 
constitutes  the  valley  fill  or  head-of- 
hollow  fill  shall  be  designed  with  the 
following  factors  of  safety: 


Case 


Design  condition 


Minimum 
factor  of 
safety 


t .  End  of  construction .  1.5 

It .  Earthquake .  1.1 


(c)  The  design  of  a  head-of-hollow  fill 
shall  include  an  internal  drainage 
system  which  will  ensure  continued  free 
drainage  of  anticipated  seepage  from 
precipitation  and  from  springs  or  wet 
weather  seeps. 

(1)  Anticipated  discharge  from  springs 
and  seeps  and  due  to  precipitation  shall 
be  based  on  records  and/or  field 
investigations  to  determine  seasonal 
variation.  The  design  of  the  internal 
drainage  system  shall  be  based  on  the 
maximum  anticipated  discharge. 

(2)  All  granular  material  used  for  the 
drainage  system  shall  be  free  of  clay 
and  consist  of  durable  particles  such  as 
natural  sands  and  gravels,  sandstone, 
limestone  or  other  durable  rock  which 
will  not  slake  in  water. 

(3)  The  internal  drain  shall  be 
protected  by  properly  designed  filter 
system. 

(d)  Surface  water  runoff  from  the 
areas  adjacent  to  and  above  the  fill  shall 
not  be  allowed  to  flow  onto  the  fill  and 
shall  be  diverted  into  stabilized 
channels  which  are  designed  to  pass  the 
runoff  safely  from  a  100-year,  24-hour 
precipitation  event.  Diversion  design 
shall  comply  with  the  requirements  of 

§  910.817-43(f). 

(e)  The  top  surface  of  the  completed 
fill  shall  be  graded  such  that  the  final 
slope  after  settlement  will  be  no  steeper 
than  lv:20/?  (5  percent)  toward  properly 
designed  drainage  channels  in  natural 
ground  along  the  periphery  of  the  fill. 
Surface  runoff  from  the  top  surface  of 
the  fill  shall  not  be  allowed  to  flow  over 
the  outslope  of  the  fill. 

(f)  Surface  runoff  from  the  outslope  of 
the  fill  shall  be  diverted  off  the  fill  to 
properly  designed  channels  which  will 
safely  pass  a  100-year,  24-hour 
precipitation  event.  Diversion  design 
shall  comply  with  the  requirements  of 

§  910.817-43(f). 

(g)  Terraces  shall  be  constructed  on 
the  outslope  if  required  for  control  of 
erosion  or  for  roads  included  in  the 
approved  postmining  land  use  plan. 
Terraces  shall  meet  the  following 
requirements: 

(1)  The  slope  of  the  outslope  between 
terrace  benches  shall  not  exceed  \v\Zh 
(50  percent). 

(2)  To  control  surface  runoff,  each 
terrace  bench  shall  be  graded  to  a  slope 
lv:20/?  (5  percent)  toward  the 
embankment.  Runoff  shall  be  collected 


by  a  ditch  along  the  intersection  of  each 
terrace  bench  and  the  outslope. 

(3)  Terrace  ditches  shall  have  a  5 
percent  slope  toward  the  channels 
specified  in  paragraph  (f)  of  this  section, 
unless  steeper  slopes  are  necessary  in 
conjunction  with  approved  roads. 

§  9 1 0.8 1 7-8 1  Coal  processing  waste 
banks:  General  requirements. 

(a)  All  coal  processing  waste  shall  be 
hauled  or  conveyed  and  placed  in  new 
and  existing  disposal  areas  approved  by 
the  regulatory  authority  for  this 
purposes.  These  areas  shall  be  within  a 
permit  area.  The  disposal  area  shall  be 
designed,  constructed  and  maintained. 

(1)  In  accordance  with  §§  910.817-71 
and  910.817-72,  this  section,  and 
§  910.817-82  through  910.817-88;  and 
-  (2)  To  prevent  combustion. 

(b)  Coal  processing  waste  materials 
from  activities  located  outside  a  permit 
area,  such  as  those  activities  at  other 
mines  or  abandoned  mine  waste  piles, 
may  be  disposed  of  in  the  permit  area 
only  if  approved  by  the  Office.  Approval 
shall  be  based  on  a  showing  by  the 
person  who  conducts  imdergound 
mining  activities  in  the  permit  area, 
using  hydrologic,  geologic,  geotechnical, 
physical,  and  chemical  analyses,  that 
disposal  of  these  materials  does  not — 

(1)  Adversely  affect  water  quality, 
water  flow,  or  vegetation: 

(2)  Create  public  health  hazards;  or 

(3)  Cause  instability  in  the  disposal 
areas. 

§  910.817-82  Coal  processing  waste 
banks:  Site  inspection. 

(a)  All  coal  processing  waste  banks 
shall  be  inspected,  on  behalf  of  the 
person  conducting  underground  mining 
activities,  by  a  qualified  registered 
engineer  or  other  person  approved  by 
the  Office. 

(1)  Inspections  shall  occur  at  least 
quarterly,  beginning  within  7  days  after 
preparation  of  the  disposal  area  begins. 
The  Office  may  require  more  frequent 
inspections  based  upon  an  evaluation  of 
the  potential  danger  to  the  health  or 
safety  of  the  public  and  the  potential 
harm  to  land,  air  and  water  resources. 
Inspections  may  terminate  when  the 
coal  processing  waste  bank  has  been 
graded,  covered  in  accordance  with 

§  910.817-85,  topsoil  has  been 
distributed  on  the  bank  in  accordance 
with  §  910.817-24,  or  at  such  a  later  time 
as  the  Office  may  require. 

(2)  Inspections  shall  include  such 
observations  and  tests  as  may  be 
necessary  to  evaluate  the  potential 
hazard  to  human  life  and  property, 
ensure  that  all  organic  material  and 
topsoil  have  been  removed  and  that 
proper  construction  and  maintenance 
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are  occurring  in  accordance  with  the 
plan  submittted  under  30  CFR  910.784-16 
through  910.784-19  and  approved  by  the 
Office. 

(3)  The  engineer  or  other  approved 
inspector  shall  consider  steepness  of 
slopes,  seepage,  and  other  visible 
factors  which  could  indicate  potential 
failure,  and  the  results  of  failure  with 
respect  to  the  threat  to  human  life  and 
property. 

(4)  Copies  of  the  inspection  findings 
shall  be  maintained  at  the  mine  site. 

(b)  If  any  inspection  discloses  that  a 
potential  hazard  exists,  the  Office  shall 
be  informed  promptly  of  the  finding  and 
of  the  emergency  procedures  formulated 
for  public  protection  and  remedial 
action.  If  adequate  procedures  cannot  be 
formulated  or  implemented,  the  Office 
shall  be  notified  immediately.  The 
Office  shall  then  notify  the  appropriate 
emergency  agencies  that  other 
emergency  procedures  are  required  to 
protect  the  public  from  the  coal 
processing  waste  area. 

§  910.817-83  Coal  process  waste  banks: 
Water  control  measures. 

(a)  Unless  the  operator  demonstrates 
that  a  subdrain  system  is  not  required  to 
ensure  structural  integrity  and 
protection  of  the  surface  and  ground 
water  quality,  a  properly  desinged  sub¬ 
drainage  system  shall  be  provided, 
which  shall — 

(1)  Intercept  all  ground  water  sources; 

(2)  Be  protected  by  an  adequate  filter; 
and 

(3)  Be  covered  so  as  to  protect  against 
the  entrance  of  surface  water  or 
leachate  from  the  coal  processing  waste. 

(b)  All  surface  drainage  from  the  area 
above  the  coal  processing  waste  bank 
and  from  the  crest  and  face  of  the  waste 
disposal  area  shall  be  diverted,  in 
accordance  with  §  910.817-72(d). 

(c)  Slope  protection  shall  be  provided 
to  minimize  surface  erosion  at  the  site. 
All  disturbed  areas,  including  diversion 
ditches  that  are  not  riprapped,  shall  be 
vegetated  upon  completion  of 
construction. 

(d)  Discharges  of  all  water  from  a  coal 
processing  waste  bank  shall  comply 
with  the  30  CFR  910.817-41,  910.817-42, 
910.817-45  through  910.817-46,  910.817- 
52,  and  910.817-55. 

§  9 1 0.8 1 7-85  Coal  processing  waste 
banks:  Construction  requirements. 

(a)  Coal  processing  waste  banks  shall 
be  constructed  in  compliance  with  30 
CFR  910.817-71  and  910.817-72,  except 
to  the  extent  the  requirements  of  those 
Sections  are  specifically  varied  in  this 
Section. 


(b)  Coal  processing  waste  banks  shall 
have  a  minimum  static  factor  of  safety 
of  1.5. 

(c)  Compaction  requirements  during 
construction  or  modiHcation  of  all  coal 
processing  waste  banks  shall  meet  the 
requirements  of  this  Paragraph,  instead 
of  those  specified  in  |  910.817-72(c).  The 
coal  processing  waste  shall  be — 

(1)  Spread  in  layers  no  more  than  24 
inches  in  thickness;  and 

(2)  Compacted  to  attain  90  percent  of 
the  maximum  dry  density  in  order  to 
prevent  spontaneous  combustion  and  to 
provide  the  strength  required  for 
stability  of  the  coal  processing  waste 
bank.  Dry  densities  shall  be  determined 
in  accordance  with  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO) 
Specification  T99-74  (Twelfth  Edition) 
(July  1978)  or  an  equivalent  method. 
AASHTO  T-99-74  is  hereby 
incorporated  by  reference  as  it  exists  on 
the  date  of  adoption  of  this  Subpart. 
Notices  of  changes  made  to  this 
publication  will  be  periodically 
published  by  OSM  in  the  Federal 
Register.  AASHTO  T99-74  is  on  file  and 
available  for  inspection  at  the  OSM 
Central  Office,  U.S,  Department  of  the 
Interior,  South  Interior  Building, 
Washington,  D.C.  20240,  at  each  OSM 
Regional  Office,  District  Office,  and 
Field  Office.  Copies  of  this  publication 
may  also  be  obtained  by  writing  to  the 
above  locations.  A  copy  of  this 
publication  will  also  be  on  file  for  public 
inspection  at  the  Federal  Register 
Library,  1100  L  St,,  N.W.,  Washington, 
D.C.  Incorporation  by  reference 
provisions  approved  by  the  Director  of 
the  Federal  Register  February  7, 1979. 
The  Director’s  approval  of  this 
incorporation  by  reference  expires  on 
July  1, 1961. 

(3)  Variations  may  be  allowed  in 
these  requirements  for  the  disposal  of 
dewatered  fine  coal  waste  (minus  28 
sieve  size)  with  approval  of  the  Office. 

(d)  Following  grading  of  the  coal 
processing  waste  bank,  the  site  shall  be 
covered  with  a  minimum  of  4  feet  of  the 
best  available  nontoxic  and  non¬ 
combustible  material,  in  accordance 
with  30  CFR  910.817-22(e),  and  in  a 
manner  that  does  not  impede  flow  from 
subdrainage  systems.  The  coal 
processing  waste  bank  shall  be 
revegetated  in  accordance  with 

§§  910.817-111  through  919.817-117.  The 
Office  may  allow  less  than  4  feet  of 
cover  material  based  on  physical  and 
chemical  analyses  which  show  that  the 
requirements  of  §  §  910.817-111  through 
910.817-117  will  be  met. 


§  910.817-86  Coal  processing  waste: 
Burning. 

Coal  processing  waste  fires  shall  be 
extinguished  by  the  person  who 
conducts  the  underground  mining 
activities,  in  accordance  with  a  plan 
approved  by  the  Office  and  the  Mine 
Safety  and  Health  Administration.  The 
plan  shall  contain,  as  a  minimum, 
provisions  to  ensure  that  only  those 
persons  authorized  by  the  operator,  and 
who  have  an  understanding  of  the 
procedure  to  be  used,  shall  be  involved 
in  the  extinguishing  operations. 

§  910.817-87  Coal  processing  waste: 
Burned  waste  utilization. 

Before  any  burned  coal  processing 
waste  or  other  materials  or  refuse  is 
removed  from  a  disposal  area,  approval 
shall  be  obtained  from  the  Office.  A 
plan  for  the  method  of  removal,  with 
maps  and  appropriate  drawings  to 
illustrate  the  proposed  sequence  of  the 
operation  and  methods  of  compliance 
with  this  subpart,  shall  be  submitted  to 
the  Office.  Consideration  shall  be  given 
in  the  plan  to  potential  hazards  which 
may  be  created  by  removal  to  persons 
working  or  living  in  the  vicinity  of  the 
structure.  The  plan  shall  be  certified  by 
a  qualified  engineer. 

§  9 1 0.8 1 7-88  Coal  processing  waste: 
Return  to  underground  workings. 

Coal  processing  waste  may  be 
returned  to  underground  mine  workings 
only  in  accordance  with  the  waste 
disposal  program  approved  by  the 
Office  and  MSHA  under  30  CFR 
910.784-19  and  910.784-25. 

§  910.817-89  Disposal  of  noncoal  wastes. 

(a)  Noncoal  wastes  including,  but  not 
limited  to,  grease,  lubricants,  paints, 
flammable  liquids,  garbage,  abandoned 
mining  machinery,  timber  and  other 
combustibles  generated  during 
underground  mining  activities  shall  be 
placed  and  stored  in  a  controlled 
manner  in  a  designated  portion  of  the 
permit  area.  Placement  and  storage  shall 
ensure  that  leachate  and  surface  runoff 
do  not  degrade  surface  or  ground  water, 
fires  are  prevented,  and  that  the  area 
remains  stable  and  suitable  for 
reclamation  and  revegetation 
compatible  with  the  natural 
surroundings. 

(b)  Final  disposal  of  noncoal  wastes 
shall  be  in  a  designated  disposal  site  in 
the  permit  area.  Disposal  sites  shall  be 
designed  and  constructed  with 
appropriate  water  barriers  on  the 
bottom  and  sides  of  the  designated  site. 
Wastes  shall  be  routinely  compacted 
and  covered  to  prevent  combustion  and 
wind-bom  waste.  When  disposal  is 
completed,  a  minimum  of  2  feet  of  soil 
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cover  shall  be  placed  over  the  site, 
slopes  stabilized,  and  revegetation 
accompbshed  in  accordance  with  30 
CFR  910.817-111  through  910.817-117. 
Operation  of  the  disposal  site  shall  be 
conducted  in  accordance  with  all  local. 
State,  and  Federal  requirements, 
including  Chapter  391-3-4  Solid  Waste 
Management  Rules  of  Georgia 
Department  of  Natural  Resources. 

(c)  At  no  time  shall  any  solid  waste 
material  be  deposited  at  refuse 
embankments  or  impoundment  sites,  nor 
shall  any  solid  waste  disposal 
excavation  be  placed  within  8  feet  of 
any  coal  outcrop  or  coal  storage  area. 

§  910.817-91  Coal  processing  waste: 

Dams  and  embankments:  General 
requirements. 

(a)  Sections  910.817-91  through 

910.817-93  apply  to  dams  and 
embankments,  constructed  of  coal 
processing  waste  or  intended  to 
impound  coal  processing  waste,  whether 
they  were  completed  before  adoption  of 
this  Part. 

(b)  Waste  shall  not  be  used  in  the 
construction  of  dams  and  embankments 
unless  it  has  been  demonstrated  to  the 
Office  that  the  stability  of  such  a 
structure  conforms  with  the 
requirements  of  30  CFR  910.817-93(a).  It 
shall  also  be  demonstrated  that  the  use 
of  waste  material  shall  not  have  a 
detrimental  effect  on  downstream  water 
quality  or  the  environment  due  to  acid 
seepage  through  the  dam  or 
embankment.  All  demonstrations  shall 
be  submitted  to  and  approved  by  the 
Office. 

§  910.817-92  Coal  processing  waste: 

Dams  and  embankments:  Site  preparation. 

Before  coal  processing  waste  is  placed 
at  a  dam  or  embankment  site — 

(a)  All  trees,  shrubs,  grasses,  and 
other  organic  material  shall  be  cleared 
and  grubbed  from  the  site,  and  all 
combustibles  shall  be  removed  and 
stockpiled  in  accordance  with  the 
requirements  of  this  subpart;  and 

(b)  Surface  drainage  that  may  cause 
erosion  to  the  embankment  area  or  the 
embankment  features,  whether  diu'ing 
construction  or  after  completion,  shall 
be  diverted  away  from  the  embankment 
by  diversion  ditches  that  comply  with 
the  requirements  of  30  CFR  910.817-43. 
Adequate  outlets  for  discharge  from 
these  diversions  shall  be  in  accordance 
with  30  CFR  910.817-47.  Diversions  that 
are  designed  to  divert  drainage  from  the 
upstream  area  away  from  the 
impoundment  area  shall  be  designed  to 
carry  the  peak  runoff  ft‘om  a  100-year, 
24-hour  precipitation  event.  The 
diversion  shall  be  maintained  to  prevent 
blockage,  and  the  discharges  shall  be  in 


accordance  with  30  CFR  910.817-47. 
Sediment  control  measures  shall  be 
provided  at  the  discharge  of  each 
diversion  ditch  before  entry  into  natural 
watercourses  in  accordance  with  30  CFR 

910.817- 41  through  910.817-46. 

§  910.817-93  Coal  processing  waste: 

Dams  and  embankments:  Design  and 
construction. 

(a)  The  design  of  each  dam  and 
embankment  constructed  of  coal 
processing  waste  or  intended  to 
impound  such  waste  shall  comply  with 
the  requirements  of  30  CFR  910.817- 
49(a)(5),  (e),  (f),  (g),  (h),  and  (i)  modified 
as  follows. 

(1)  The  design  ft-eeboard  between  the 
lowest  point  on  the  embankment  crest 
and  the  maximum  water  elevation  shall 
be  at  least  3  feet.  The  maximum  water 
elevation  shall  be  that  determined  by 
the  freeboard  hydrograph  criteria 
contained  in  the  U.S.  Soil  Conservation 
Service  criteria  referenced  in  30  CFR 

910.817- 49. 

(2)  The  dam  and  embankment  shall 
have  a  minimum  safety  factor  of  1.5  for 
the  partial  pool  with  steady  seepage 
saturation  conditions,  and  the  seismic 
safety  factor  shall  be  at  least  1.2. 

(3)  The  dam  or  embankment 
foundation  and  abutments  shall  be 
designed  to  be  stable  under  all 
conditions  of  construction  and  operation 
of  the  impoundment.  Sufficient 
foundation  investigations  and 
laboratory  testing  shall  be  performed  to 
determine  the  safety  factors  of  the  dam 
or  embankment  for  all  loading 
conditions  appearing  in  paragraph  (a)(2) 
of  this  section  or  the  publications 
referred  to  in  30  CFR  910.817-49,  and  for 
all  increments  of  construction. 

(b)  Spillways  and  outlet  works  shall 
be  designed  to  provide  adequate 
protection  against  erosion  and 
corrosion.  Inlets  shall  be  protected 
against  blockage. 

(c)  Dams  or  embankments  constructed 
of  or  impounding  waste  materials  shall 
be  designed  so  that  at  least  90  percent  of 
the  water  stored  during  the  design 
precipitation  event  shall  be  removed 
within  a  10-day  period. 

§  910.817-95  Air  resources  protection 
[Reserved] 

§  910.817-97  Protection  of  fish,  wildlife, 
and  related  environmental  values. 

(a)  Any  person  conducting 
underground  mining  activities  shall,  to 
the  extent  possible  using  the  best 
technology  currently  available,  minimize 
disturbances  and  adverse  impacts  of  the 
activities  on  fish,  wildlife,  and  related 
environmental  values,  and  achieve 
enhancement  of  such  resources  where 
practicable. 


(b)  A  person  who  conducts 
underground  mining  activities  shall 
promptly  report  to  the  Office  the 
presence  in  the  permit  area  of  any 
critical  habitat  of  a  threatened  or 
endangered  species  listed  by  the 
Secretary,  any  plant  or  animal  listed  as 
threatened  or  endangered  by  the  State, 
or  any  bald  or  golden  eagle,  of  which 
that  person  becomes  aware  and  which 
was  not  previously  reported  to  the 
Office  by  that  person. 

(c)  A  person  who  conducts 
underground  mining  activities  shall 
ensure  that  the  design  and  construction 
of  electric  power  lines  and  other 
transmission  facilities  used  for  or 
incidental  to  the  underground  mining 
activities  on  the  permit  area  shall  be 
designed  and  constructed  in  accordance 
with  the  guidelines  set  forth  in  the 
“Environmental  Criteria  for  Electric 
Transmission  Systems”  (USDI,  USDA 
(1970)),  or  in  alternative  guidance 
manuals  approved  by  the  Office. 
Distribution  lines  shall  be  designed  and 
constructed  in  accordance  with  REA 
Bulletin  61-10  “Powerline  Contacts  by 
Eagles  and  Other  Large  Birds”  or  in 
alternative  guidance  manuals  approved 
by  the  Office.  For  informational 
purposes,  these  two  documents  are 
available  at  the  OSM  Office,  U.S. 
Department  of  the  Interior,  South 
Interior  Building,  Washington,  D.C. 

20240,  and  at  each  OSM  Regional  Office. 
District  Office  and  Field  Office. 

(d)  Each  person  who  conducts 
underground  mining  activities  shall  to 
the  extent  possible  using  the  best 
technology  currently  available — 

(1)  Locate  and  operate  haul  and 
access  roads  so  as  to  avoid  or  minimize 
impacts  to  important  fish  and  wildlife 
species  or  other  species  protected  by 
State  or  Federal  law; 

(2)  Fence  roadways  where  specified 
by  the  Office  to  guide  locally  important 
wildlife  to  roadway  underpasses  or 
overpasses  and  construct  the  necessary 
passages.  No  new  barrier  shall  be 
located  in  known  and  important  wildlife 
migration  routes. 

(3)  Fence,  cover,  or  use  other 
appropriate  methods  to  exclude  wildlife 
from  ponds  which  contain  hazardous 
concentrations  of  toxic-forming 
materials; 

(4)  Restore,  enhance  where 
practicable,  or  avoid  disturbances  to 
habitats  of  unusually  high  value  for  fish 
and  wildlife; 

(5)  Restore,  enhance  where 
practicable,  or  maintain  natural  riparian 
vegetation  on  the  banks  of  streams, 
lakes,  and  other  wetland  areas; 

(6)  Afford  protection  to  aquatic 
communities  by  avoiding  stream 
channels  as  required  in  §5  910.817-57 
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and  910.817-126  or  restoring  stream 
channels  as  required  in  Section  910.817- 
44. 

(7)  Not  use  persistent  pesticides  on 
the  area  during  underground  mining  and 
reclamation  activities  unless  approved 
by  the  Office: 

(8)  To  the  extent  possible  prevent, 
control,  and  suppress  range  forest  and 
coal  fires  which  are  not  approved  by  the 
Office  as  part  of  a  management  plan. 

(9)  If  fish  and  wildlife  habitat  is  to  be 
a  primary  or  secondary  postmining  land 
use,  the  operator  shall,  in  addition  to  the 
requirements  of  30  CFR  910.816-111 
through  910.816-117— 

[i]  Select  plant  species  to  be  used  on 
reclaimed  areas,  based  on  the  following 
criteria — 

(A)  Their  proven  nutritional  value  for 
fish  and  wildlife; 

(B)  Their  uses  as  cover  for  fish  and 
wildlife;  and 

(C)  Their  ability  to  support  and 
enhance  fish  and  wildlife  habitat  after 
release  of  bonds;  and 

(ii)  Distribute  plant  groupings  to 
maximize  benefit  to  fish  and  wildlife. 
Plants  should  be  grouped  and 
distributed  in  a  manner  which  optimizes 
edge  effect,  cover,  and  other  benefits  for 
fish  and  wildlife; 

(10)  Where  cropland  is  to  be  the 
alternative  postmining  land  use  on  lands 
diverted  from  a  fish  and  wildlife 
premining  land  use,  and  crop 
management  practices,  intersperse  the 
fields  with  trees,  hedges  of  fence  rows 
throughout  the  harvested  area  to  break 
up  large  blocks  of  monoculture  and  to 
diversify  habitat  types  for  birds  and 
other  animals;  and 

(11)  Where  the  primary  land  use  is  to 
be  residential,  public  service,  or 
industrial  land  use,  intersperse 
reclaimed  lands  with  greenbelts, 
utilizing  species  of  grass,  shrubs  and 
trees  useful  as  food  and  cover  for  birds 
and  small  animals. 

§  9 1 0.8 1 7-99  Slides  and  other  damage. 

At  any  time  a  slide  occurs  which  may 
have  a  potential  adverse  effect  on 
public,  property,  health,  safety,  or  the 
environment,  the  person  who  conducts 
the  underground  mining  activities  shall 
notify  the  Office  by  the  fastest  available 
means  and  comply  with  any  remedial 
measures  required  by  the  Office, 

§  910.817-100  Contemporaneous 
reclamation. 

Reclamation  efforts,  including,  but  not 
limited  to,  backfilling,  grading,  topsoil 
replacement  and  revegetation,  of  all 
areas  affected  by  surface  operations 
shall  occur  as  contemporaneously  as 
practicable  with  mining  operations. 


910.817-101  Backfilling  and  grading: 
General  requirements. 

(a)  Surface  areas  disturbed  incident  to 
underground  mining  activities  shall  be 
backfilled  and  graded  in  accordance 
with  the  time  schedule  approved  by  the 
Office  as  a  condition  of  the  permit. 

(b)  Backfilling  and  grading.  (1)  Except 
for  those  areas  where  the  Office 
determines  that  910.817-102(a)(3) 
applies,  all  surface  areas  affected  by 
underground  mine  operations  shall  be 
returned  to  the  approximate  original 
contour.  All  spoil  shall  be  transported, 
backfilled,  and  compacted  (where 
advisable  to  ensure  stability  or  to 
prevent  leaching]  and  graded  to 
eliminate  all  highwalls,  spoil  piles,  and 
depressions.  The  final  graded  slopes 
shall  not  exceed  in  grade  either  the 
approximate  premining  slopes,  or  any 
lesser  slopes  as  approved  by  the  Office 
based  on  consideration  of  soil,  climate, 
or  other  characteristics  of  the 
surrounding  area.  Postmining  final 
graded  slopes  need  not  be  uniform  but 
shall  approximate  the  general  nature  of 
the  premining  topography. 

(2)  Backfilled  material  shall  be  placed 
'  to  minimize  adverse  effects  on  ground 

water,  minimize  off-site  effects,  and 
support  the  approved  postmining  land 
use. 

(3)  The  postmining  graded  slopes  need 
not  be  uniform. 

(4)  Cut-and-fill  terraces  may  be  used 
only  in  those  situations  expressly 
identified  in  §  910.817-102. 

§  910.817-102  Backfilling  and  grading: 
General  grading  requirements. 

(a)  For  existing  underground  mining 
activities  and  for  underground  mining 
activities  affecting  previously  mined 
lands  that  have  not  been  restored  to  the 
standards  of  this  Part  and  that  lack 
sufficient  spoil  to  otherwise  comply  with 
this  Section,  the  person  who  conducts 
underground  mining  activities  shall — 

(1)  Retain  all  spoil  and  underground 
development  waste  on  the  solid  portion 
of  existing  or  new  benches;  and 

(2)  Backfill  and  grade  all  spoil  and 
undergroimd  development  waste  to  the 
moderate  slop  possible  and  to  acheive  a 
result  as  close  to  approximate  original 
contour  as  possible;  or 

(3)  Where  spoil  or  non-toxic  or  non- 
acidic  mine  waste  materials  have 
become  settled,  revegetated  and  can  be 
shown  to  meet  the  criteria  outlined  in 
paragraph  (a)(3)  (i)  through  (iii),  then 
regrading  of  the  settled  and  revegetated 
areas  will  not  be  required  to  achieve 
approximate  original  contour. 

(i)  The  spoil  or  mine  development 
waste  is  not  located  such  that  it  is 
detimental  to  the  environment,  or  to  the 
health  and  safety  of  the  public; 


(ii)  The  spoil  or  mine  development 
waste  stability  is  demonstrated  through 
standard  geotechnical  analysis  to  be 
consistent  with  backfill  and  grading 
requirements  (1.3  safety  factor)  for 
material  on  the  solid  bench  or  fill 
requirements  (1.5  safety  factor)  for 
material  on  the  outslope; 

(iii)  The  spoil  or  mine  development 
waste  surface  is  sufficiently  vegetated  to 
prevent  erosion  and  contribution  of 
suspended  solids  from  normal  runoff; 

(iv)  If  Paragraphs  (a)(3]  (i),(ii],  and  (iii) 
of  this  section  cannot  be  achieved,  and 
if  the  Office  determines  that  disturbance 
of  the  existing  spoil  or  mine 
development  waste  would  increase 
environmental  harm  or  reduce  the 
health  and  safety  of  the  public,  then  the 
existing  spoil  or  mine  development 
waste  pile  shall  remain  in  place; 

(v)  The  Office  may  require 
stabilization  of  the  spoil  or  mine 
development  waste  in  Paragraph  (iv) 
above  to  meet  the  requirements  of 
Paragraphs  (i),  (i)  and  (iii)  above. 

(4)  Backfill  and  grade  so  that  any  mine 
entry  is  properly  sealed  and  covered  in 
accordance  with  other  applicable 
requirements  of  this  regulatory  program. 

(b)  On  approval  by  the  Office  and  in 
order  to  conserve  soil  moisture,  ensure 
stability,  and  control  erosion  on  final 
graded  slopes,  cut-and-fill  terraces  may 
be  allowed,  if  the  terraces  are 
compatible  with  the  approved 
postmining  land  use  and  are  appropriate 
substitutes  for  construction  of  lower 
grades  on  the  reclaimed  lands.  The 
terraces  shall  meet  the  following 
requirement: 

(1)  The  width  of  the  individual  terrace 
bench  shall  not  exceed  20  feet,  unless 
specifically  apj)roved  by  the  Office,  as 
necessary  for  stability,  erosion  control, 
or  roads  included  in  the  approved 
postmining  land  use  plan. 

(2)  The  vertical  distance  between 
terraces  shall  be  as  specified  by  the 
Office,  to  prevent  excessive  erosion  and 
to  provide  long-term  stability. 

(3)  The  slope  of  the  terrace  outslope 
shall  not  exceed  \v:2h  (50  percent). 
Outslope  which  exceed  lv:2A  (50 
percent)  may  be  approved,  if. they  have 
a  minimum  static  safety  factor  or  more 
than  1.3,  provide  adequate  control  over 
erosion,  and  closely  resemble  the 
surface  configuration  of  the  land  prior  to 
mining.  In  no  case  may  highwalls  be  left 
as  part  of  terraces. 

(4)  Culverts  and  underground  rock 
drains  shall  be  used  on  the  terrace  only 
when  approved  by  the  Office. 

(c)  Small  depressions  may  be 
constructed,  if  they — 

(1)  Are  approved  by  the  Office  to 
minimize  erosion,  conserve  soil  moisture 
or  promote  vegetation: 
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(2)  Do  not  restrict  normal  access;  and 

(3)  Are  not  inappropriate  substitutes 
for  lower  grades  on  the  reclaimed  lands. 

(d]  All  underground  mining  activities 
on  slopes  above  20  degrees  shall  meet 
the  provisions  of  30  CFR  Subpart 
910.826. 

(e)  All  Hnal  grading,  preparation  of 
overburden  before  replacement  of 
topsoil,  and  placement  of  topsoil  shall 
be  done  along  the  contour  to  minimize 
subsequent  erosion  and  instability.  If 
such  grading,  preparation  or  placement 
along  the  contour  is  hazardous  to 
equipment  operators,  then  grading, 
preparation  or  placement  in  a  direction 
other  than  generally  parallel  to  the 
contour  may  be  used.  In  all  cases, 
grading,  preparation,  or  placement  shall 
be  conducted  in  a  maimer  which 
minimizes  erosion  and  provides  a 
surface  for  replacement  of  topsoil  which 
will  minimize  slippage. 

§  910.817-103  Backfilling  and  grading: 
Covering  coal  and  acid*  and  toxic-forming 
materials. 

(a)  Cover,  (1)  A  person  who  conducts 
surface  mining  activities  shall  either 
cover,  with  a  minimun  of  4  feet  of  the 
best  available  nontoxic  and 
noncombustible  material,  or,  treat  all 
exposed  coal  seams  remaining  after 
mining  and  all  acid-forming,  toxic¬ 
forming,  combustible  or  other  materials 
identihed  by  the  Office  as  exposed,  used 
or  produced  during  mining.  Cover  or 
treatment  shall  be  provided  so  as  to 
neutralize  toxicity,  acidity  and 
combustibility  in  order  to  prevent  waste 
pollution  and  sustained  combustion  and 
to  minimize  adverse  effects  on  plant 
growth  and  lemd  uses. 

(2)  Where  necessary  to  protect  against 
upward  migration  of  salts,  exposure  by 
erosion,  formation  of  acid  of  toxic  seeps, 
to  provide  an  adequate  depth  for  plant 
growth,  or  otherwise  to  meet  local 
conditions,  the  Office  shall  specify 
thicker  amounts  of  cover  using  non-toxic 
material,  or  special  compaction  and 
isolation  from  ground  water  contact. 

(3)  Acid-forming  or  toxic-forming 
material  shall  be  buried  or  stored  in 
proximity  to  a  drainage  course  so  as  to 
couse  or  pose  a  threat  of  water 
pollution. 

(b)  Stabilization.  Backfilled  materials 
shall  be  selectively  hauled  or  conveyed, 
and  compacted,  wherever  necessary  to 
prevent  leaching  of  acid-forming  and 
toxic-forming  materials  into  surface  or 
ground  waters  and  wherever  necessary 
to  ensure  the  stability  of  backHlled 
materials.  The  method  and  design 
specifications  of  compacting  material 
shall  be  approved  by  the  Office  before 
acid-forming  and  toxic-forming 
materials  are  covered. 


§  910.817-106  Regrading  or  stabilizing  rills 
and  gullies. 

When  rills  or  gullies  deeper  than  9 
inches  form  in  areas  that  have  been 
regraded  and  topsoiled,  the  rills  and 
gullies  shall  be  filled,  graded,  or 
otherwise  stabilized  and  the  area 
reseeded  or  replanted  according  to 
§§  910.917-111  through  910.817-117.  The 
Office  shall  specify  that  rills  or  gullies  of 
lesser  size  be  stabilized,  and  the  area 
reseeded  or  replanted  if  the  rills  or 
gullies  are  disruptive  to  the  approved 
postmining  land  use  or  may  result  in 
additional  erosion  and  sedimentation. 

§  910.817-1 1 1  Revegetation:  General 
requirements. 

(a]  Each  person  who  conducts 
underground  mining  activities  shall 
establish  on  all  areas  disturbed  by 
surface  operations  and  facilities  diverse 
effective  and  permanent  vegetative 
cover.  For  areas  designated  as  prime 
farmland,  the  requirements  of  30  CFR 
910.823  shall  apply. 

(b)  All  revegetation  shall  be  in 
compliance  with  the  plan  submitted 
under  30  CFR  910.784-13  and  910.784-15, 
as  approved  by  the  Office  in  the  permit, 
and  carried  out  in  a  manner  that 
encourages  a  prompt  vegetative  cover 
and  recovery  of  productivity  levels 
compatible  with  the  approved 
postmining  land  use. 

(1)  All  disturbed  lands,  except  water 
areas  and  surface  areas  of  roads  that 
are  approved  as  a  part  of  the  postmining 
land  use,  shall  be  seeded  or  planted  to 
achieve  a  permanent  vegetative  cover  of 
the  same  seasonal  variety  native  to  the 
area  of  distmbed  land. 

(2)  The  vegetative  cover  shall  be 
capable  of  self-regeneration  and  plant 
succession. 

(3]  Vegetative  cover  shall  be  at  least 
equal  in  extend  of  cover  to  the  natural 
vegetation  of  the  area. 

(4]  If  both  the  premining  and  the 
postmining  land  uses  are  cropland, 
planting  of  the  crops  normally  grown 
will  meet  the  requirements  of  paragraph 
{b)(l)  of  this  section. 

§910.817-112  Revegetation:  Use  of 
introduced  species. 

Introduced  species  may  be  used  if 
approved  by  the  Office  under  the 
following  conditions: 

(a)  After  appropriate  field  trials  have 
demonstrated  that  the  introduced 
species  can  establish  a  diverse, 
effective,  and  permanent  cover  capable 
of  achieving  the  approved  postmining 
land  use; 

(b)  The  species  are  necessary  to 
achieve  a  quick,  temporary,  and 
stabilizing  cover  that  aids  in  controlling 
erosion;  and  measures  to  establish 


permanent  vegetation  are  included  in 
the  approved  plan; 

(c)  The  species  are  compatible  with 
the  plant  and  animal  species  of  the 
region;  and 

(d)  The  species  meet  the  requirements 
of  applicable  State  and  Federal  seed  or 
introduced  species  statutes,  that  the 
noxious  weed  seed  per  pound  of  pure 
seed  do  not  exceed  the  limitations  set 
forth  in  regulation  H  of  the  Georgia  Seed 
Laws  and  Rules  and  Regulations,  and 
that  the  species  are  not  poisonous  or 
noxious. 

§  910.817-1 13  Revegetatlon:  Timing. 

Seeding  and  plcuiting  of  disturbed 
areas  shall  be  conducted  during  the  first 
normal  period  for  favorable  planting 
conditions  after  final  preparation.  The 
normal  period  for  favorable  planting 
shall  be  that  planting  time  generally 
accepted  locally  for  the  type  of  plant 
materials  selected.  When  necessary  to 
effectively  control  erosion,  any 
disturbed  area  shall  be  seeded,  as 
contemporaneously  as  practicable,  with 
a  temporary  cover  of  small  grains, 
grasses,  or  legumes  until  a  permanent 
cover  is  established. 

§  910.817-1 14  Revegetation:  Mulching  and 
other  soil  stabilizing  practices. 

(a)  Suitable  mulch  or  other  soil  ^ 
stabilizing  practices  shall  be  used  on  all 
regraded  and  topsoiled  areas  to  control 
erosion,  to  promote  germination  of 
seeds,  or  to  increase  the  moistiure 
retention  of  the  soil.  The  Office  may,  on 
a  case-by-case  basis,  suspend  the 
requirement  for  mulch  if  the  permittee 
can  demonstrate  that  alternative 
procedures  will  achieve  the 
requirements  of  910.817-116  and  do  not 
cause  or  contribute  to  air  or  water 
pollution. 

(b)  Mulches  shall  be  mechanically  or 
chemically  anchored  to  the  soil  surface 
to  assure  effective  protection  of  the  soil 
and  vegetation  when  required  by  the 
Office. 

(c)  Annual  grasses  and  grains  may  be 
used  alone,  as  in  situ  mulch,  or  in 
conjimction  with  another  mulch  when 
the  Office  determines  they  will  provide 
adequate  soil  erosion  control  and  will 
later  be  replaced  by  perennial  species 
approved  for  the  postmining  land  use. 

(d)  Chemical  soil  stabilizers  alone  or 
in  combination  with  appropriate 
mulches  may  be  used  in  conjunction 
with  vegetative  covers  approved  for  the 
postmining  land  use. 

§910.817-115  Revegetation:  Grazing. 

When  the  approved  postmining  land 
use  is  range  or  pasture  land,  grazing  use 
of  such  lands  during  the  period  of 
operator  responsibility  is  allowed.  If 
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actual  grazing  occurs  after  mining,  the 
performance  of  the  area  in  such  use  may 
be  used  to  demonstrate  the  self* 
regeneration  capability  of  the  planted 
species  and  their  utility  to  the 
postmining  land  use.  llie  type  and 
extend  of  use  (season  of  use  and  grazing 
capacity)  should  demonstrate  that 
ordinary  grazing  use  does  not  endanger 
the  survival  coverage  (ground  cover) 
and  productivity  of  the  postmining 
vegetation,  and  that  the  premined 
capability  has  been  restored. 

§  910.617-1 16  Revegetation:  Standards 
for  success. 

(a)  Success  of  revegetation  shall  be 
measured  by  techniques  approved  by 
the  Office  after  consultation  with 
appropriate  State  and  Federal  agencies. 
Comparison  of  ground  cover  and 
productivity  may  be  made  on  the  basis 
of  reference  areas  or  through  the  use  of 
technical  guidance  procedures  published 
by  USDA  or  USDI  for  assessing  ground 
cover  and  productivity.  Management  of 
the  reference  area,  if  applicable,  shall  be 
comparable  to  that  which  is  required  for 
the  approved  postmining  land  use  of  the 
permit  area. 

(b) (1)  The  ground  cover  and 
productivity  of  living  plants  on  the 
revegetated  area  shall  be  equal  to  the 
ground  cover  and  productivity  of  living 
plants  on  the  approved  reference  area  or 
to  the  standards  in  technical  guides 
approved  by  the  Office,  from  among 
those  published  by  USDA  or  USDI  for 
use  in  this  part.  The  period  of  extended 
responsibility  imder  the  performance 
bond  requirements  of  Subparts  910.800 
through  910.808  begins  after  the  last  year 
of  augmented  seeding,  fertilizing, 
irrigation  or  other  work  which  ensures 
success  and  continues  for  not  less  than 
five  years.  Ground  cover  and 
productivity  shall  equal  the  approved 
standard  for  the  last  two  consecutive 
years  of  the  responsibility  period. 

(2)  The  ground  cover  and  productivity 
of  the  revegetated  area  shall  be 
considered  equal,  if  they  are  at  least  90 
percent  of  the  ground  cover  and 
productivity  of  the  reference  area  with 
90  percent  statistical  confidence,  or  with 
80  percent  statistical  conftdence  on 
shrublands  or  ground  cover  and 
productivity  are  at  least  90  percent  of 
the  technical  guide  approved  pursuant 
to  30  CFR  910.817-116(b)(l).  Exceptions 
may  be  authorized  by  the  Office  under 
the  following  standards: 

(i)  For  previously  mined  areas  that 
were  not  reclaimed  to  the  requirements 
of  Subparts  910.815  through  910.828,  as  a 
minimum  the  ground  cover  of  living 
plants  shall  not  be  less  than  can  be 
supported  by  the  best  available  topsoil 
or  other  suitable  material  in  the 


reaftected  area,  shall  not  be  less  than 
the  groimd  cover  existing  before 
redisturbance  and  shall  be  adequate  to 
control  erosion; 

(ii)  For  areas  to  be  developed  for 
industrial  or  residential  use  less  than  2 
years  after  regrading  is  completed,  the 
ground  cover  of  living  plants  shall  not 
be  less  than  required  to  control  erosion; 
and 

(iii)  For  areas  to  be  used  for  cropland, 
success  in  revegetation  of  cropland  shall 
be  determined  on  the  basis  of  crop 
production  from  the  mined  area  as 
compared  to  the  approved  reference 
areas  or  other  technical  guidance 
procedures.  Crop  production  ftom  the 
mined  area  shall  be  equal  to  or  greater 
than  that  of  the  approved  standard  for 
the  last  two  consecutive  growing 
seasons  of  the  5  or  10  year  liability 
period  established  in  paragraph  (b)(1)  of 
this  Section.  The  applicable  5  year 
period  of  responsibility  for  revegetation 
shall  commence  at  the  date  of  initial 
planting  of  the  crop  being  grown. 
Production  shall  not  be  considered  equal 
if  it  is  less  than  90  percent  of  the 
production  of  the  approved  standard 
with  90  percent  statistical  conftdence. 

(iv)  On  areas  to  be  developed  for  fish 
and  wildlife  management  or  forestland, 
successful  vegetation  shall  be 
determined  on  the  basis  of  tree,  shrub  or 
half-shrub  stocking  and  ground  cover. 
The  tree,  shrub  or  half-shrub,  stocking 
shall  meet  the  standards  described  in 

§  910.817-117.  The  area  seeded  to  a 
ground  cover  shall  be  considered 
acceptable  if  it  is  at  least  70  percent  of 
the  groimd  cover  of  the  reference  areas 
with  90  percent  statistical  conftdence  or 
if  the  ground  cover  is  determined  to  be 
adequate  to  control  erosion  by  the 
Office.  Section  910.817-116(b)  shall 
determine  the  responsibility  period  and 
the  frequency  of  ground  cover 
measurement. 

(c)  The  person  who  conducts 
underground  mining  activities  shall: 

(1)  Maintain  any  necessary  fences  and 
proper  management  practices;  and 

(2)  Conduct  periodic  measurements  of 
vegetation,  soils,  and  water  prescribed 
or  approved  by  the  Office,  to  identify 
conditions  during  the  applicable  period 
of  liability  specifted  in  paragraph  (b)  of 
this  section. 

§  910.817-1 17  Revegetation:  Tree  and 
shrub  stocking  for  forest  land. 

This  section  sets  forth  forest  resource 
conservation  standards  for  reforestation 
operations  to  ensure  that  a  covei;  of 
commercial  tree  species,  non¬ 
commercial  tree  species,  shrubs  or  half 
shrubs,  sufficient  for  adequate  use  of 
available  growing  space,  is  established 
after  underground  mining  activities. 


(a)  Stocking,  i.e.  the  number  of  stems 
per  unit  area,  will  be  used  to  determine 
the  degree  to  which  space  is  occupied 
by  well  distributed  countable  trees, 
shrubs  or  half  shrubs. 

(1)  Root  crown  or  root  sprouts  over  1 
foot  in  height  shall  count  as  one  toward 
meeting  the  stocking  requirements. 

Where  multiple  stems  occur  only  the 
tallest  stem  will  be  counted. 

(2)  A  countable  tree  or  shrub  means  a 
tree  that  can  be  used  in  calculating  the 
degree  of  stocking  under  the  following 
criteria: 

(i)  The  tree  or  shrub  shall  be  in  place 
at  least  2  growing  seasons. 

(ii)  The  tree  or  shrub  shall  be  alive 
and  healthy,  and 

(iii)  The  tree  or  shrub  shall  have  at 
least  one  third  of  its  length  in  live 
crown. 

(3)  Rock  areas,  permanent  road  and 
surface  water  drainage  ways  on  the 
revegetated  area  shall  not  require 
stocking. 

(b)  The  following  are  the  minimum 
performance  standards  for  areas  where 
commercial  forest  land  is  the  approved 
postmining  land  use: 

(1)  The  area  shall  have  a  minimum 
stocking  of  450  trees  or  shrubs  per  acre. 

(2)  A  minimum  of  75  percent  of 
countable  trees  or  shrubs  shall  be 
commercial  trees  species. 

(3)  The  number  of  trees  or  shrubs  and 
the  ground  cover  shall  be  determined 
using  procedures  described  in 

§§  910.817-116(b)(3)(iv)  and  910.817- 
117(a)  and  the  sampling  method 
approved  by  the  Office;  when  the 
stocking  is  equal  to  or  greater  than  450 
trees  or  shrubs  per  acre  and  there  is 
acceptable  groundcover,  the  5  year 
responsibility  period  required  in 
§  910.816-116(b)  shall  begin. 

(4)  Upon  expiration  of  the  5  year 
responsibility  period  and  at  the  time  of 
request  for  bond  release  each  permittee 
shall  provide  documentation  showing 
that  the  stocking  of  trees  and  shrubs  and 
the  groundcover  on  the  revegetated  area 
satisfy  §§  9.817-116(b)(3)(iv)  and 
910.817-117(b)(i). 

(c)  The  following  are  the  minimum 
performance  standards  for  areas  where 
woody  plants  are  used  for  wildlife 
management,  recreation,  shelter  belts,  or 
forest  uses  other  than  commercial  forest 
land: 

(1)  An  inventory  of  trees,  half-shrubs 
and  shrubs  shall  be  conducted  on 
established,  reference  areas  according  to 
methods  approved  by  the  Office.  This 
inventory  shall  contain  but  not  be 
limited  to — 

(i)  Site  quality, 

(ii)  Stand  size, 

(iii)  Stand  condition, 

(iv)  Site  and  species  relations,  and 
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(v)  Appropriate  forest  land  utilization 
considerations; 

(2)  The  stocking  of  trees,  shrubs,  half¬ 
shrubs,  and  the  ground  cover 
established  on  the  revegetated  area 
shall  approximate  the  stocking  and 
ground  cover  on  the  reference  area  and 
shall  utilize  local  and  regional 
recommendations  regarding  species 
composition,  spacing  and  planting 
arrangement.  The  stocking  of  live  woody 
plants  shall  be  equal  to  or  greater  than 
90  percent  of  the  stocking  of  wood 
plants  of  the  same  life  form  on  the 
reference  area.  When  this  requirement  is 
met  and  acceptable  ground  cover  is 
achieved,  the  5  year  responsibility 
period  required  in  §  910.817-116(b)  shall 
begin. 

(3)  Upon  expiration  of  the  5-year 
responsibility  period  and  at  the  time  of 
request  for  bond  release  each  permittee 
shall  provide  documentation  showing 
that  (i)  the  woody  plants  established  on 
the  revegetated  site  are  equal  to  or 
greater  than  90  percent  of  the  stocking  of 
live  woody  plants  of  the  same  life  form 
of  the  approved  reference  areas  with  80 
percent  statistical  confidence  and  (ii) 
the  groundcover  on  the  revegetated  area 
satisfies  §  910.817-116(b)(3)(iv).  Species 
diversity,  seasonal  variety  and 
regenerative  capacity  of  die  vegetation 
of  the  revegetated  area  shall  be 
evaluated  on  the  basis  of  the  results 
which  could  reasonably  be  expected 
using  the  revegetation  methods 
described  in  the  operation  and 
reclamation  plan. 

§  910.817-121  Subsidence  control: 

General  requirements. 

(a)  Underground  mining  activities 
shall  be  planned  and  conducted  so  as  to 
prevent  subsidence  from  causing 
material  damage  to  the  surface,  to  the 
extent  technologically  and  economically 
feasible,  and  so  as  to  maintain  the  value 
and  resonably  foreseeable  use  of 
surface  lands.  This  may  be 
accomplished  by  leaving  adequate  coal 
in  place,  backfilling,  or  other  measures 
to  support  the  surface,  or  by  conducting 
underground  mining  in  a  manner  that 
provides  for  planned  and  controlled 
subsidence.  Nothing  in  the  Part  shall  be 
construed  to  prohibit  the  standard 
method  of  room  and  pillar  mining. 

(b)  The  person  engaged  in 
underground  mining  activities  shall 
comply  with  all  provisions  of  the 
subsidence  control  plan  prepared 
pursuant  to  30  CFR  910.784-20  and 
approved  by  the  Office. 

§  910.817-122  Subsidence  control:  Public 
notice. 

The  mining  schedule  shall  be 
distributed  by  mail  to  all  owners  of 


property  and  residents  within  the  area 
above  the  underground  workings  and 
adjacent  areas.  Each  such  person  shall 
be  notified  by  mail  at  least  six  months 
prior  to  mining  beneath  his  or  her 
property  or  residence.  The  notification 
shall  contain,  as  a  minimum: 

(a)  Identification  of  specific  areas  in 
which  mining  will  take  place; 

(b)  Dates  of  mining  activities  that 
could  cause  subsidence  and  affect 
specific  structures;  and 

(c)  Measures  to  be  taken  to  prevent  or 
control  adverse  surface  effects. 

§  910.817-124  Subsidence  control: 

Surface  owner  protection. 

(a)  Each  person  who  conducts 
undei^ound  mining  activities  shall 
adopt  all  measures  approved  by  the 
Office  under  30  CFR  910.784-20  to 
reduce  the  likelihood  of  subsidence,  to 
prevent  subsidence  causing  material 
damage  or  reducing  the  value  or 
reasonably  foreseeable  use  of  surface 
lands,  and  to  mitigate  the  effects  of  any 
such  damage  or  reduction  which  may 
occur. 

(b)  Each  person  who  conducts 
underground  mining  which  results  in 
subsidence  that  causes  material  damage 
or  reduces  the  value  or  reasonably 
foreseeable  use  of  the  surface  lands 
shall,  with  respect  to  each  surface  area 
affected  by  subsidence — 

(1}  Restore,  rehabilitate,  or  remove 
and  replace  each  damaged  structure, 
feature  or  value,  promptly  after  the 
damage  is  suffered,  to  the  condition  it 
would  be  in  if  no  subsidence  had 
occurred  and  restore  the  land  to  a 
condition  capable  of  supporting 
reasonably  foreseeable  uses  it  was 
capable  of  supporting  before 
subsidence; 

(2)  Purchase  the  damaged  structure  or 
feature  for  its  fair  market,  pre¬ 
subsidence  value  and  shall  promptly 
after  subsidence  occurs,  to  Ae  extent 
technologically  and  economically 
feasible,  restore  the  land  surface  to  a 
condition  capable  and  appropriate  of 
supporting  the  pimchased  structure,  and 
other  foreseeable  uses  it  was  capable  of 
supporting  before  mining.  Nothing  in  this 
paragraph  shall  be  deemed  to  grant  or 
authorize  an  exercise  of  the  power  of 
condemnation  or  the  right  of  eminent 
domain  by  any  person  engaged  in 
underground  mining  activities;  or 

(c)  Each  person  who  conducts 
underground  mining  activities  will 
compensate  the  owner  of  any  surface 
structure  in  the  full  amount  of  the 
diminution  in  value  resulting  from 
subsidence,  by  purchase  prior  to  mining 
of  a  noncancellable,  premium  prepaid 
insurance  policy  or  other  means 
approved  by  the  Office  as  assuring 


before  mining  begins  that  payment  will 
occur;  indemnify  every  person  with  an 
interest  in  the  surface  for  all  damages 
suffered  as  a  result  of  the  subsidence; 
and,  to  the  extent  technologically  and 
economically  feasible,  fully  restore  the 
land  to  a  condition  capable  of 
maintaining  reasonable  foreseeable  uses 
which  it  could  support  before 
subsidence. 

§  910.817-126  Subsidence  control:  Buffer 
zones. 

(a)  Underground  mining  activities 
shall  not  be  conducted  beneath  or 
adjacent  to  any  perennial  stream,  or 
impoundment  having  a  storage  volume 
of  20  acre-feet  or  more,  unless  the  Office 
on  the  basis  of  detailed  subsurface 
information,  determines  that  subsidence 
will  not  cause  material  damage  to 
streams,  water  bodies  and  associated 
structures.  If  subsidence  causes  material 
damage,  then  measures  will  be  taken  to 
the  extent  technologically  and 
economically  feasible  to  correct  the 
damage  and  to  prevent  additional 
subsidence  from  occurring. 

(b)  Underground  mining  activities 
beneath  any  aquifer  that  serves  as  a 
significant  source  of  water  supply  to  any 
public  water  system  shall  be  conducted 
so  as  to  avoid  disruption  of  the  aquifer 
and  consequent  exchange  of  ground 
water  between  the  aquifer  and  other 
strata.  The  Office  may  prohibit  mining 
in  the  vicinity  of  the  aquifer  or  may  limit 
the  percentage  of  coal  extraction  to 
protect  the  aquifer  and  water  supply. 

(c)  Underground  mining  activities 
shall  not  be  conducted  beneath  or  in 
close  proximity  to  any  public  buildings, 
including  but  not  limited  to  churches, 
school,  hospitals,  courthouses  and 
government  offices,  unless  the  Office  on 
the  basis  of  detailed  subsurface 
imformation,  determines  that  subsidence 
from  those  activities  will  not  cause 
material  damage  to  these  structures  and 
specifically  authorizes  the  mining 
activities. 

(d)  The  Office  shall  suspend 
underground  coal  mining  under 
urbanized  areas,  cities,  towns,  and 
communities,  and  adjacent  to  industrial 
or  commercial  buildings,  major 
impoundments  or  permanent  streams,  if 

<  imminent  danger  is  found  to  inhabitants 
of  the  urbanized  areas,  cities,  towns,  or 
committees. 

§  910.817-131  Cessation  of  operations: 
Temporary. 

(a)  Each  person  who  conducts 
underground  mining  activities  shall 
effectively  support  and  maintain  all 
surface  access  openings  to  underground 
operations,  and  secure  surface  facilities 
in  areas  in  which  there  no  current 
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operations,  but  operations  are  to  be 
resumed  under  an  approved  permit. 
Temporary  abandonment  shall  not 
relieve  a  person  of  his  or  her  obligation 
to  comply  with  any  provisions  of  the 
approved  permit. 

(b)  Before  temporary  cessation  of 
mining  and  reclamation  operations  for  a 
period  of  thirty  days  or  more,  or  as  soon 
as  it  is  know  that  a  temporary  cessation 
will  extend  beyond  30  days,  each  person 
who  conducts  underground  mining 
activities  shall  submit  to  the  Office  a 
notice  of  intention  to  cease  or  abandon 
operations.  This  notice  shall  include  a 
statement  of  the  exact  number  of 
surface  acres  and  the  horizontal  and 
vertical  extent  of  sub-surface  strata 
which  have  been  in  the  permit  area  prior 
to  cessation  or  abandonment,  the  extent 
and  kind  of  reclamation  of  surface  area 
which  will  have  been  accomplished,  and 
identification  of  the  backfilling, 
regrading,  revegetation,  environmental 
monitoring,  underground  opening 
closures  and  water  treatment  activities 
that  will  continue  during  the  temporary 
cessation. 

§  910.817-132  Cessation  of  operations: 
Permanent. 

(a)  The  person  who  conducts 
underground  mining  activities  shall 
close  or  backfill  or  otherwise 
permanently  reclaim  all  affected  areas, 
in  accordance  with  this  part  and 
acording  to  the  permit  approved  by  the 
Office. 

(b)  All  surface  equipment,  structures, 
or  other  facilities  not  required  for 
continued  underground  mining  activities 
and  monitoring,  unless  approved  by  the 
Office,  as  suitable  for  the  postmining 
land  use  or  environmental  monitoring, 
shall  be  removed  and  the  affected  lands 
reclaimed. 

§  910.817-133  Postmining  land  use. 

(a)  General.  Surface  land  areas 

affected  by  mining  activities  shall  be 
restored  in  a  timely  manner - 

(1)  To  conditions  that  are  capable  of 
supporting  the  use  which  they  were 
capable  of  supporting  before  any 
mining: 

(2)  To  higher  or  better  uses  achievable 
under  criteria  and  procedures  of  this 
Section. 

(b)  Determining  pre-mining  use  of 
land.  The  premining  uses  of  land  to 
which  the  postmining  land  use  is 
compared  shall  be  those  uses  which  the 
land  previously  supported,  if  the  land 
had  not  been  previously  mined  and  had 
been  properly  managed. 

(1)  The  postmining  land  use  for  land 
that  has  been  previously  mined  and  not 
reclaimed  shall  be  restored  to  a 
condition  capable  of  supporting  the  uses 
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which  it  was  capable  of  supporting  prior 
to  any  mining,  or  higher  or  better  uses  of 
which  there  is  a  reasonable  likelihood, 
at  the  option  of  the  operator. 

(2)  The  postmining  land  use  for  land 
that  has  received  improper  management 
shall  be  judged  on  the  basis  of  the 
premining  use  of  surrounding  lands  that 
have  received  proper  management. 

(3)  If  the  premining  use  of  the  land 
was  changed  within  5  years  of  the 
beginning  of  mining,  the  comparison  of 
postmining  use  to  premining  use  shall 
include  a  comparison  with  the  historic 
use  of  the  land  as  well  as  its  use 
immediately  preceding  mining. 

(c)  Prior  to  the  release  of  lands  from 
the  permit  area  in  accordance  with  30 
CFR  910.807 — 12(c]  the  permit  area  shall 
be  restored,  in  a  timely  manner,  either  to 
conditions  capable  of  supporting  the 
uses  they  were  capable  of  supporting 
before  any  mining  or  to  conditions 
capable  of  supporting  approved 
alternative  land  uses.  Alternative  land 
uses  may  be  approved  by  the  Office 
after  consultation  with  the  landowner  or 
the  land  management  agency  having 
jurisdiction  over  the  lands,  if  the 
following  criteria  are  met: 

d(l)  The  proposed  postmining  land 
use  is  compatible  with  adjacent  land  use 
and,  where  applicable,  with  existing 
local.  State,  or  Federal  land  use  policies 
and  plans;  a  written  statement  of  the 
views  of  the  authorities  with  statutory 
responsibilities  for  land  use  policies  and 
plans  shall  have  been  submitted  to  the 
Office  within  60  days  of  notice  by  the 
Office  before  underground  mining 
activities  begin.  Any  required  approval 
of  local.  State,  or  Federal  land 
management  agencies,  including  any 
necessary  zoning  or  other  changes 
required  for  the  land  use,  shall  have 
been  obtained  and  shall  remain  valid 
throughout  the  underground  mining 
activities. 

(2)  Specific  plans  shall  be  prepared 
and  submitted  to  the  Office  which  show 
the  feasibility  of  the  postmining  land  use 
as  related  to  projected  land  use  trends 
and  markets  and  that  include  a  schedule 
showing  how  the  proposed  use  will  be 
developed  and  achieved  within  a 
reasonable  time  after  mining  and  be 
sustained.  The  Office  may  require 
appropriate  demonstrations  to  show 
that  the  planned  procedures  are 
feasible,  reasonable,  and  integrated  with 
mining  and  reclamation,  and  that  the 
plans  will  result  in  successful 
reclamation. 

(3)  Provision  of  any  necessary  public 
facilities  shall  be  ensured  as  evidenced 
by  letters  of  commitment  from  parties 
other  than  the  person  who  conducts 
underground  mining  activities,  as 
appropriate,  to  provide  them  in  a 
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manner  compatible  with  the  plans 
submitted  under  30  CFR  910.784-15,  The 
letters  shall  be  submitted  to  the  Office 
before  underground  mining  activities 
begin. 

(4)  Specific  and  feasible  plans  are 
submitted  to  the  Office  which  show  that 
financing  and  attainment  and 
maintenance  of  the  postmining  land  use 
are  feasible. 

(5)  Plans  for  the  postmining  land  use 
shall  have  been  designed  under  the 
general  supervision  of  a  registered 
professional  engineer,  or  other 
appropriate  professional,  who  will 
ensure  that  the  plans  conform  to 
applicable  accepted  standards  for 
adequate  land  stability,  drainage, 
vegetative  cover,  and  esthetic  design 
appropriate  for  the  postmining  use  of  the 
site. 

(6)  The  proposed  use  or  uses  will 
neither  present  actual  or  probable 
hazard  to  public  health  or  safety  nor  will 
they  pose  any  actual  or  probable  threat 
of  water  flow  diminution  or  pollution, 

(7)  The  use  or  uses  will  not  involve 
unreasonable  delays  in  reclamation. 

(8)  Necessary  approval  of  measures  to 
prevent  or  mitigate  adverse  effects  on 
fish,  wildlife,  and  related  environmental 
values  and  threatened  or  endangered 
plants  shall  have  been  obtained  from 
the  Office  and  appropriate  State  and 
Federal  fish  and  wildlife  management 
agencies  have  been  provided  a  60-day 
period  in  which  to  review  the  plan 
before  underground  mining  activities 
begin. 

(9)  Proposals  to  change  premining 
land  uses  of  range,  fish  and  wildlife 
habitat,  forest  land,  hayland,  or  pasture 
to  a  postmining  cropland  use,  where  the 
cropland  would  require  continuous 
maintenance  such  as  seeding,  plowing, 
cultivation,  fertilization,  or  other  similar 
practices  to  be  practicable  or  to  comply 
with  applicable  Federal,  State,  and  local 
laws,  have  been  reviewed  by  the  Office 
to  ensure  that — 

(i)  The  proposed  postmining  cropland 
use  remains  practical  and  reasonable; 

(ii)  There  is  sufficient  water  available 
and  committed  to  maintain  crop 
production;  and 

(iiij  Topsoil  quality  and  depth  are 
sufficient  to  support  the  proposed  use. 

§  910.817-150  Roads:  Class  I:  General. 

(a)  Each  person  who  conducts 
underground  mining  activities  shall 
design,  construct  or  reconstruct,  utilize, 
and  maintain  Class  I  Roads  and  restore 
the  area  to  meet  the  requirements  of  30 
CFR  910.816-151  through  910.816-156 
and  to  control  or  minimize  erosion  and 
siltation,  air  and  water  pollution,  and 
damage  to  public  or  private  property. 
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(b)  To  the  extent  possible  using  the 
best  technology  currently  available. 

Class  I  Roads  shall  not  cause  damage  to 
Osh,  wildlife,  and  related  environmental 
values  and  shall  not  cause  additional 
contributions  of  suspended  solids  to 
streamflow  or  to  runoff  outside  the 
permit  area.  Any  such  contributions 
shall  not  be  in  excess  of  limitations  of 
State  or  Federal  law. 

(c)  All  Class  I  Roads  shall  be  removed 
and  the  land  affected  regraded  and 
revegetated  in  accordance  with  the 
requirements  of  30  CFR  910.817-156 
unless — 

(1)  Retention  of  the  road  is  approved 
as  part  of  the  approved  postmining  land 
use  or  as  being  necessary  to  control 
erosion  adequately; 

(2)  The  necessary  maintenance  is 
assured;  and 

(3)  All  drainage  is  controlled 
according  to  30  CFR  910.817-153. 

(d) (1)  The  design  and  construction  or 
reconstruction  of  Class  I  Roads  shall  be 
certiHed  by  a  registered  qualified 
professional  engineer  in  accordance 
with  30  CFR  910.817-151  through 

910.817- 154,  except  to  the  extent  that 
alternative  specihcations  are  used. 
Alternative  specifications  may  be  used 
only  after  approval  by  the  Office  upon  a 
demonstration  by  a  registered  qualiHed 
professional  engineer  that  they  will 
result  in  performance  equal  to  or  better 
than  that  resulting  from  Class  I  roads 
complying  with  30  CFR  910.817-151 
through  910.817-156. 

(2)  The  design  shall  incorporate  the 
demand  for  mobility  and  travel 
efHciency,  based  on  geometric  criteria, 
both  horizontal  and  vertical,  appropriate 
for  the  anticipated  volume  of  traffic  and 
weight  and  speed  of  vehicles  to  be  used. 

§  910.817-151  Roads:  Class  I:  Location. 

(a)  Class  1  Roads  shall  be  located, 
insofar  as  possible,  on  ridges  or  on  the 
most  stable  available  slopes  to  minimize 
erosion. 

(b)  No  part  of  any  Class  I  Road  shall 
be  located  in  the  channel  of  an 
intermittent  or  perennial  stream  unless 
specifically  approved  by  the  Office. 

(c)  Stream  fords  are  prohibited  unless 
they  are  specifically  approved  by  the 
Office  as  temporary  routes  during 
periods  of  construction.  The  fords  shall 
not  adversely  affect  stream 
sedimentation  or  fish,  wildlife,  and 
related  environmental  values.  All  other 
stream  crossings  shall  be  made  using 
bridges,  culverts,  or  other  structures 
designed,  constructed,  and  maintained 
to  meet  the  requirements  of  30  CFR 

910.817- 153. 

(d)  Class  I  Roads  shall  be  located  to 
minimize  downstream  sedimentation 
and  flooding. 


§  910.817-152  Roads:  Class  I:  Design  and 
construction. 

Class  I  Roads  shall  be  designed  and 
constructed  or  reconstructed  in 
compliance  with  the  following  standards 
in  order  to  control  subsequent  erosion 
and  disturbance  of  the  hydrologic 
balance: 

(a)  Vertical  alinement.  Except  where 
lesser  grades  are  necessary  to  control 
site-specific  conditions,  maximum  road  " 
grades  shall  be  as  follows: 

(1)  The  overall  grade  shall  not  exceed 
lyrAQh  (10  percent). 

(2)  The  maximum  pitch  grade  shall  not 
exceed  lv:6.5h  (15  percent). 

(3)  There  shall  be  not  more  than  300 
feet  of  pitch  grade  exceeding  10  percent 
within  any  consecutive  1,000  feet  of 
Class  I  Roads,  but  in  no  case  shall  there 
be  any  pitch  grade  over  15  percent. 

(b)  Horizontal  alinement.  Class  I 
Roads  shall  have  horizontal  alinement 
as  consistent  with  the  existing 
topography  as  possible,  and  shall 
provide  the  alinement  required  to  meet 
the  performance  standards  of  30  CFR 

910.817-150  through  910.817-156.  The 
alinement  shall  be  determined  in 
accordance  with  the  anticipated  volume 
of  traffic  and  weight  and  speed  of 
vehicles  to  be  used.  Horizontal  and 
vertical  alinement  shall  be  coordinated 
to  ensure  that  one  will  not  adversely 
affect  the  other  and  to  ensure  that  the 
road  will  not  cause  environmental 
damage. 

(c)  Road  cuts.  (1)  Cut  slopes  shall  not 
be  steeper  than  specifically  authorized 
by  the  Office  which  shall  not  authorize 
slopes  steeper  than  Iv.l.^h  in 
unconsolidated  materials  or  lv:0.25h  in 
rock,  except  that  steeper  slopes  may  be 
specifically  authorized  by  the  Office  if 
geotechnical  analysis  demonstrates  that 
a  minimum  safety  factor  of  1.5  can  be 
maintained. 

(2)  Topsoil  or  other  materials  suitable 
under  30  CFR  817.22  shall  be  placed  on 
all  cut  slopes  of  lv:1.5fi  or  flatter  to  aid 
in  establishing  vegetation  and  to 
minimize  erosion.  Topsoil  depth  shall  be 
adequate  to  support  vegetation 
necessary  to  control  erosion. 

(3)  Temporary  erosion-control 
measures  shall  be  implemented  during 
construction  to  minimize  sedimentation 
and  erosion  until  permanent  control 
measures  can  be  established. 

(d)  Road  embankments.  Embankment 
sections  shall  be  constructed  in 
accordance  with  the  following 
provisions: 

(1)  All  vegetative  material  and  topsoil 
shall  be  removed  from  the  embankment 
foundation  during  construction  to 
increase  stability,  and  no  vegetative 
material  or  topsoil  shall  be  placed 


beneath  or  in  any  Class  I  Road 
embankment. 

(2)  Where  an  embankment  is  to  be 
placed  on  side  slopes  exceeding  lv:hh 
(20  percent),  the  existing  ground  shall  be 
plowed,  stepped,  or,  if  in  bedrock,  keyed 
in  a  manner  which  increases  the 
stability  of  the  fill.  The  keyway  shall  be 
a  minimum  of  10  feet  in  width  and  shall 
extend  a  minimum  of  2  feet  below  the 
toe  of  the  fill. 

(3)  Material  containing  by  volumes 
less  than  25  percent  of  rock  larger  than  6 
inches  in  greatest  dimension  shall  be 
spread  in  successive  uniform  layers  not 
exceeding  12  inches  in  thickness  before 
compaction. 

(4)  Where  the  material  for  an 
embankment  consists  of  large-size  rock, 
broken  stone,  or  fi-agmented  material 
that  makes  placing  it  in  12-inch  layers 
impossible  under  paragraph  (d)(3)  of  this 
section,  the  embankment  shall  be 
constructed  in  uniform  layers  not 
exceeding  in  thickness  the  approximate 
average  size  of  the  rock  used,  but  the 
layers  shall  not  exceed  36  inches  in 
thickness.  Rock  shall  not  be  dumped  in 
final  position,  but  shall  be  distributed  by 
blading  or  dozing  in  a  manner  that  will 
ensure  proper  placement  in  the 
embanlunent,  so  that  voids,  pockets,  and 
bridging  will  be  reduced  to  a  minimum. 
The  final  layer  of  the  embankment  shall 
meet  the  requirements  of  paragraph 
(d)(3)  of  this  section. 

(5)  Each  layer  of  the  embankment 
shall  be  completed,  leveled,  and 
compacted  before  the  succeeding  layer 
is  placed.  Loads  of  material  shall  be 
leveled  as  placed  and  kept  smooth.  The 
successive  layers  shall  be  compacted 
evenly  by  routing  the  hauling  and 
leveling  equipment  over  the  entire  width 
of  the  embaiikment.  This  procedure 
shall  be  continued  until  no  visible 
horizontal  movement  of  the 
embankment  material  is  apparent. 

(6)  Embankment  layers  shall  be 
compacted  as  necessary  to  ensure  that 
the  embankment  is  adequate  to  support 
the  anticipated  volume  of  traffic  and 
weight  and  speed  of  vehicles  to  be  used. 
In  selecting  the  method  to  be  used  for 
placing  embankment  material, 
consideration  shall  be  given  in  the 
design  to  such  factors  as  the  foundation, 
geological  structure,  soils,  type  of 
construction,  and  equipment  to  be  used. 
A  structural  and  foundation  analysis 
shall  be  performed  to  establish  design 
standards  for  embankment  stability 
appropriate  to  the  site.  Publications  of 
the  American  Association  of  State 
Highway  and  Transportation  Officers 
(AASHTO),  including  AASHTO  T-99, 
T-180,  T-91.  and  the  modified  AASHTO 
test,  or  other  specifications  generally 
recognized  by  transportation  engineers 
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as  adequate  for  design  of  highway 
embankments,  shall  be  used  to 
determine  the  degree  of  compaction 
required,  on  the  basis  of  soil  type  and 
the  anticipated  volume  of  trafhc  and 
weight  and  speed  of  vehicles  to  be  used. 
Compaction  effort  shall  be  adequate  to 
achieve  the  degree  of  compaction 
required.  No  lift  shall  be  placed  on  a 
layer  until  the  design  density  is 
achieved  throughout  the  layer.  AASHTO 
specifications  such  as  T-99,  T-180,  the 
modified  AASHTO  test,  or  other 
comparable  specifications  approved  by 
the  Office  shall  be  used  as  guidelines  for 
the  determination  of  the  maximum  dry 
density  for  granular  materials. 

(7)  Material  shall  be  placed  in  an 
embankment  only  when  its  moisture, 
content  is  within  acceptable  levels  to 
achieve  design  compaction. 

(8)  Embankment  slopes  shall  not  be 
steeper  than  \v:2h  except  that  where  the 
embankment  material  is  a  minimum  of 
85  percent  rock,  slopes  shall  not  be 
steeper  than  lv:1.35/i  if  it  has  been 
demonstrated  to  the  Office  that 
embankment  stability  will  result.  Where 
rock  embankments  are  constructed  they 
shall  meet  the  requirements  of 
paragraph  (d)(4)  of  this  section. 

(9)  The  minimum  safety  factor  for  all 
embankments  shall  be  1.25,  or  such 
higher  factor  as  the  Office  may  specify. 

(10)  The  road  surface  shall  be  sloped 
toward  the  ditch  line  at  a  minimum  rate 
of  one-quarter  inch  per  foot  of  surface 
width,  or  crowned  at  a  minimum  rate  of 
one-quarter  inch  per  foot  of  surface 
width  as  measured  from  the  centerline 
of  the  road. 

(11)  All  material  used  in 
embankments  shall  be  suitable  for  use 
under  paragraphs  (d)(l)-(8)  of  this 
section.  The  material  shall  be 
reasonably  free  of  organic  material,  coal 
or  coal  blossom,  frozen  materials,  wet  or 
peat  material,  natural  soils  containing 
organic  matter,  or  any  other  material 
considered  unsuitable  by  the  Office  for 
use  in  embankment  construction. 

(12)  Excess  or  unsuitable  material 
from  excavations,  as  defined  in 
paragraph  (d)(ll)  of  this  section,  shall 
be  disposed  of  in  accordance  with  30 
CFR  910.817-71.  Acid-  and  toxic-forming 
materials  shall  be  disposed  of  in 
accordance  with  30  CFR  910.817-48, 
910.817-81,  and  910.817-103. 

(13)  Acid-producing  materials  shall  be 
permitted  for  constructing  embankments 
for,  only  those  Class  1  Roads 
constructed  or  reconstructed  on  coal 
processing  waste  banks  and  only  if  it 
has  been  demonstrated  to  the  Office 
that  no  additional  acid  will  leave  the 
confines  of  the  coal  processing  waste 
bank.  In  no  case  shall  acid-bearing 
refuse  material  be  used  outside  the 


confines  of  the  coal  processing  waste 
bank.  Restoration  of  the  road  shall  be  in 
accordance  with  the  requirements  of  30 
CFR  910.817-103  through  910.817-117. 

(14)  Topsoil  or  other  materials 
suitable  under  30  CFR  910.817-22  shall 
be  placed  on  all  embankment  slopes  of 
lv:1.5A  or  flatter  to  aid  in  establishing 
vegetation  and  to  minimize  erosion. 
Topsoil  material  depth  shall  be 
adequate  to  support  vegetation  and  to 
prevent  erosion. 

(15)  Temporary  erosion-control 
measures  shall  be  incorporated  during 
construction  to  control  sedimentation 
and  minimize  erosion  until  permanent 
control  measures  can  be  established. 

(e)  Topsoil  removal.  Before  initiation 
of  construction  or  reconstruction  of  a 
-  Class  I  Road,  topsoil  and  other 
materials,  as  determined  under  30  CFR 
910.817-22,  shall  be  removed  from  the 
design  roadbed,  shoulders,  and  surface 
where  associated  structures  will  be 
placed,  and  shall  be  stored  in 
accordance  with  30  CFR  910.817-23. 

§  910.817-153  Roads:  Class  I:  Drainage. 

(a)  General  (1)  Each  Class  I  Road 
shall  be  designed,  constructed,  or 
reconstructed,  and  maintained  to  have 
adequate  drainage,  using  structures, 
such  as,  but  not  limited  to,  ditches,  cross 
drains,  and  ditch  relief  drains.  The 
water-control  system  shall  be  designed 
to  safely  pass  the  peak  runoff  from  a  10- 
year.  24-hour  precipitation  event  or  a 
greater  event  if  required  by  the  Office. 

(2)  Sediment  control  shall  comply  with 
30  CFR  910.817-42  and  910.817-45. 

(3)  Vegetation  shall  not  be  cleared  for 
more  than  the  width  necessary  for  road 
and  associated  ditch  construction,  to 
serve  traffic  needs  and  for  utilities. 

(b)  Ditches.  (1)  A  ditch  shall  be 
provided  on  both  sides  of  a  through-cut 
and  on  the  inside  shoulder  of  a  cut-and- 
fill  section,  with  ditch  relief  cross-drains 
spaced  according  to  grade.  Water  shall 
be  intercepted  before  reaching  a 
switchback  or  large  fill  and  drained 
safely  away  in  accordance  with  this 
Section.  Water  from  a  fill  or  swtichback 
shall  be  released  below  the  fill,  through 
conduits  or  in  riprapped  channels,  and 
shall  not  be  discharged  onto  the  fill. 
Drainage  ditches  shall  be  placed  at  the 
toe  of  all  cut  slopes  formed  by  the 
construction  of  roads. 

(2)  On  flat  sections  of  Class  I  Roads 
where  rolling  topography  is  insufficient 
to  provide  natural  ditch  drainage,  the 
road  grade  shall  be  undulated  to  provide 
for  free  flow  of  water  in  the  ditch 
section.  Road  sections  may  be 
constructed  to  elevate  the  road  surface 
above  the  original  ground  surface  to 
facilitate  drainage.  , 


(c)  Culverts  and  bridges.  (l)(i) 

Culverts  with  an  end  area  of  35  square 
feet  or  less  shall  be  designed  to  safely 
pass  the  10-year,  24-hour  precipitation 
event  without  a  head  of  water  at  the 
entrance.  Culverts  with  an  end  area  of 
greater  than  35  square  feet,  and  bridges 
with  spans  of  30  feet  or  less,  shall  be 
designed  to  safely  pass  the  20-year,  24- 
hour  precipitation  event.  Bridges  with 
spans  of  more  than  30  feet  shall  be 
designed  to  safely  pass  the  100-year,  24- 
hour  precipitation  event,  or  a  larger 
event  as  specified  by  the  Office. 

(ii)  Drainage  pipes  and  culverts  shall 
be  constructed  to  avoid  plugging  or 
collapse  and  erosion  at  inlets  and 
outlets. 

(iii)  Trash  racks  and  debris  basins 
shall  be  installed  in  the  drainage  ditches 
wherever  debris  from  the  drainage  area 
could  impair  the  functions  of  drainage 
and  sediment-control  structures. 

(iv)  All  culverts  shall  be  covered  by 
compacted  fill  to  a  minimum  depth  of  1 
foot. 

(v)  Culverts  shall  be  designed, 
constructed,  and  maintained  to  sustain 
the  vertical  soil  pressure,  the  passive 
resistance  of  the  foundation,  and  the 
weight  of  vehicles  to  be  used. 

(2)  Culverts  for  road  surface  drainage 
only,  shall  be  constructed  in  accordance 
with  the  following: 

(i)  Unless  otherwise  authorized  or 
required  under  paragraphs  (c)(2)  (ii)  or 
(iii)  of  this  section.  Culverts  shall  be 
spaced  as  follows: 

(A)  Spacing  shall  not  exceed  1,000  feet 
on  grades  of  0  to  3  percent. 

(B)  Spacing  shall  not  exceed  800  feet 
on  grades  of  3  to  6  percent. 

(C)  Spacing  shall  not  exceed  500  feet 
on  grades  of  6  to  10  percent 

(D)  Spacing  shall  not  exceed  300  feet 
on  grades  of  10  percent  or  greater. 

(ii)  Culverts  at  closer  intervals  than 
the  maximum  in  Paragraph  (c)(2)(i)  of 
this  Section  shall  be  installed  if  required 
by  the  Office  as  appropriate  for  the 
erosive  properties  of  the  soil  or  to 
accommodate  flow  from  small 
intersecting  drainages. 

(iii)  Culverts  may  be  constructed  at 
greater  intervals  than  the  maximum 
indicated  in  paragraph  (c)(2)(i)  of  this 
section  if  authorized  by  the  Office  upon 
a  Bnding  that  greater  spacing  will  not 
increase  erosion. 

(iv)  Culverts  shall  cross  the  road  at 
not  less  than  a  30  degree  angle 
downgrade. 

(v)  Culverts  may  be  designed  to  carry 
less  than  the  peak  runoff  from  a  10-year, 
24-hour  precipitation  event  if  the  ditch 
will  not  overtop  and  will  remain  stable. 

(vi)  The  inlet  end  shall  be  protected 
by  a  rock  headwall  or  other  material 
approved  by  the  Office  as  adequate 
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protection  against  erosion  of  the 
headwall.  The  water  shall  be  discharged 
below  the  toe  of  the  fill  through  conduits 
or  in  riprapped  channels  and  shall  not 
be  discharged  onto  the  fill. 

(d)  Natural  drainage.  Natural-channel 
drainageways  shall  not  be  altered  or 
relocated  for  road  construction  or 
reconstruction  without  the  prior 
approval  of  the  Office  in  accordance 
with  30  CFR  910.817-43  and  910.817-44. 
The  Office  may  approve  alterations  and 
relocations  only  if — 

(1)  The  natural-channel  drainage  is 
not  blocked; 

(2)  No  significant  damage  occurs  to 
the  hydrologic  balance;  and 

(3)  There  is  no  adverse  impact  on 
adjoining  landowners. 

(e)  Stream  crossings.  Drainage 
structures  are  required  for  stream 
channel  crossings.  Drainage  structures 
shall  not  affect  Ae  normal  flow  of 
gradient  of  the  stream,  or  adversely 
affect  fish  migration  and  aquatic  habitat 
or  related  environmental  values. 

910.817-154  Roads:  Class  I:  Surfacing. 

(a)  Class  1  Roads  shall  be  surfaced 
with  rock,  crushed  gravel,  asphalt,  or 
other  material  approved  by  the  Office  as 
sufHciently  durable  for  the  anticipated 
volume  of  traffic  and  weight  and  speed 
of  vehicles  to  be  used. 

(b)  Acid-  or  toxic-forming  substances 
shall  not  be  used  in  road  surfacing. 

§  910.817-155  Roads:  Class  I: 

Maintenance. 

(a)  Class  I  Roads  shall  be  maintained 
in  such  a  manner  that  the  required  or 
approved  design  standards  are  met 
throughout  the  life  of  the  entire 
transportation  facility  including  surface, 
shoulders,  parking  and  side  areas, 
approach  structures,  erosion  control 
devices,  cut-and-fill  sections,  and  such 
traffic-control  devices  as  are  necessary 
for  safe  and  efficient  utilization  of  the 
road. 

(b)  Class  I  Road  maintenance  shall 
include  repairs  to  the  road  surface, 
blading,  filling  of  potholes,  and 
replacement  of  gravel  or  asphalt.  It  shall 
include  revegetating,  brush  removal, 
watering  for  dust  control,  and  minor 
reconstruction  of  road  segments  as 
necessary. 

(c)  Class  I  Roads  damaged  by 
catastrophic  events  such  as  floods  or 
earthquakes  shall  not  be  used  until 
reconstruction  of  damaged  road 
elements.  The  reconstruction  shall  be 
completed  as  soon  as  practicable  after 
the  damage  has  occurred. 

§  910.817-156  Roads:  Class  I:  Restoration. 

(a)  Unless  the  Office  approves 
retention  of  a  Class  I  Road  as  suitable 


for  the  approved  postmining  land  use, 
immediately  after  the  road  is  no  longer 
needed  for  operations,  reclamation,  or 
monitoring — 

(1)  The  road  shall  be  closed  to 
vehicular  traffic; 

(2)  The  natural-drainage  patterns  shall 
be  restored; 

(3)  All  bridges  and  culverts  shall  be 
removed; 

(4)  Roadbeds  shall  be  ripped,  plowed, 
and  scarified; 

(5)  Fill  slopes  shall  be  rounded  or 
reduced  and  shaped  to  conform  the  site 
to  adjacent  terrain  and  to  meet  natural- 
drainage  restoration  standards; 

(6)  Cut  slopes  shall  be  shaped  to  blend 
with  the  natural  contour; 

(7)  Cross  drains,  dikes,  and  water  bars 
shall  be  constructed  to  minimize 
erosion; 

(8)  Terraces  shall  be  constructed  as 
necessary  to  prevent  excessive  erosion 
and  to  provide  long-term  stability  in  cut- 
and-fill  slopes;  and 

(9)  Road  surfaces  shall  be  covered 
with  topsoil  in  accordance  with  30  CFR 

910.817-24(b)  and  revegetated  in 
accordance  with  30  CFR  910.817-111 
through  910.817-116. 

(b}  Unless  otherwise  authorized  by 
the  Office  all  road-surfacing  materials 
shall  be  removed,  hauled  or  conveyed, 
and  disposed  of  under  30  CFR  910.817- 
89. 

§  910.817-160  Roads:  Class  II:  General. 

(a)  Each  person  who  conducts 
underground  mining  activities  shall 
design,  construct  or  reconstruct,  utilize, 
and  maintain  Class  II  Roads  and  restore 
the  area  to  meet  the  requirements  of  30 
CFR  910.817-161  through  910.817-166 
and  to  control  or  minimize  erosion  and 
siltation,  air  and  water  pollution,  and 
damage  to  public  or  private  property. 

(b)  To  the  extent  possible  using  the 
best  technology  currently  available. 
Class  II  Roads  shall  not  cause  damage 
to  fish,  wildlife,  and  related 
environmental  values  and  shall  not 
cause  additional  contributions  of 
suspended  solids  to  streamflow  or  to 
lomoff  outside  the  permit  area.  Any  such 
contributions  shall  not  be  in  excess  of 
limitations  of  State  or  Federal  law. 

(c)  All  Class  II  Roads  shall  be 
removed  and  the  land  affected  regraded 
and  re  vegetated  in  accordance  with  the 
requirements  of  30  CFR  910.817-166, 
unless — 

(1)  Retention  of  the  road  is  approved 
as  part  of  the  approved  postmining  land 
use  or  as  being  necessary  to  control 
erosion  adequately; 

(2)  The  necessary  maintenance  is 
assured;  and 

(3)  All  drainage  is  controlled 
according  to  30  CFR  910.817-163. 


(d](l]  Class  II  Roads  shall  be  designed 
and  constructed  in  accordance  with  30 
CFR  910.817-161  through  910.817-164 
except  to  the  extent  that  alternative 
specifications  are  used.  Alternative 
specifications  may  be  used  only  after 
approval  by  the  Office  upon  a 
demonstration  by  a  qualified 
professional  engineer  that  they  will 
result  in  performance  equal  or  better 
than  that  resulting  from  Class  II  Roads 
complying  with  30  CFR  910.817-161 
through  910.817-166. 

[2]  The  design  shall  incorporate 
consideration  of  the  needs  of  the 
specific  uses  of  the  road  in  addition  to 
travel  efficiency.  To  the  extent  that  the 
anticipated  volume  of  traffic  or  weight 
or  speed  of  vehicles  to  be  used  requires 
higher  standards  than  those  set  forth  in 
30  CFR  910.817-161  through  910.817-166, 
such  higher  standards  shall  be 
incorporated  in  the  design,  construction 
or  reconstruction,  and  maintenance  of 
Class  II  Roads. 

§  910.817-161  Roads:  Class  II:  Location. 

(a)  Class  II  Roads  shall  be  located, 
insofar  as  possible,  on  ridges  or  on  the 
most  stable  available  slopes  to  minimize 
erosion. 

(b)  No  part  of  any  Class  II  Road  shall 
be  located  in  the  chaimel  of  an 
intermittent  or  pereimial  stream  unless 
specifically  approved  by  the  Office. 

(c)  Stream  fords  are  prohibited  unless 
they  are  specifically  approved  by  the 
Office  as  temporary  routes  during 
periods  of  construction.  The  fords  shall 
not  adversely  affect  stream 
sedimentation  or  fish,  wildlife,  and 
related  environmental  values.  All  other 
stream  crossings  shall  be  made  using 
bridges,  culverts,  or  other  structures, 
designed,  constructed,  and  maintained 
to  meet  the  requirements  of  30  CFR 

910.817-163. 

(d)  Class  II  Roads  shall  be  located  to 
minimize  downstream  and  flooding. 

§  910.817-162  Roads:  Class  II:  Design  and 
construction. 

Class  II  Roads  shall  be  designed  and 
constructed  or  reconstructed  in 
compliance  with  the  following  standards 
in  order  to  control  subsequent  erosion 
and  disturbance  of  the  hydrologic 
balance; 

(a)  Vertical  alinement.  A  continuous 
grade  with  excessive  cuts  or 
embankments  shall  be  avoided.  Changes 
of  grade  shall  be  made  to  conform  as 
closely  as  possible  to  the  existing 
terrain,  and  maximum  road  grades  shall 
be  as  follows: 

(1]  The  overall  grade  shall  not  exceed 
lv;l(lft  (10  percent). 
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(2)  The  pitch  grade  shall  not  exceed 
lv:6.5h  (15  percent),  for  any  consecutive 
1,000  feet. 

(3)  The  pitch  grade  exceeding  15 
percent  shall  not  be  longer  than  300  feet 
within  any  consecutive  1,000  feet  of 
Class  II  Road. 

(b)  Horizontal  alinement.  Class  II 
Roads  shall  have  horizontal  alinement 
as  consistent  with  the  existing  natural 
topography  as  possible,  and  shall 
provide  the  alinement  required  for  the 
performance  standards  of  30  CFR 

910.817-160  through  910.817-166.  The 
alinement  shall  be  determined  in 
accordance  with  the  anticipated  volume 
of  traffic  and  weight  and  speed  of 
vehicles  to  be  used.  Horizontal  and 
vertical  alinement  shall  be  coordinated 
to  ensure  that  one  will  not  adversely 
affect  the  other  and  to  ensure  that  the 
road  will  not  cause  environmental  - 
damage. 

(c)  Road  cuts.  Cut  slopes  shall  not  be 
steeper  than  specifically  authorized  by 
the  Office,  which  shall  not  authorize 
slopes  steeper  than  lv:1.5A  in 
unconsolidated  materials  or  lv:0.25/i  in 
rock,  except  that  steeper  slopes  may  be 
specifically  authorized  by  the  Office  if 
geotechnical  analysis  demonstrates  that 
a  minimum  safety  factor  of  1.5  can  be 
maintained. 

(1)  Topsoil  or  other  materials  suitable 
under  30  CFR  910.817-22  shall  be  placed 
on  all  cut  slopes  of  lv:1.5A  or  flatter  to 
aid  in  establishing  vegetation  and  to 
minimize  erosion.  Topsoil  depth  shall  be 
adequate  to  support  vegetation 
necessary  to  minimize  erosion. 

(2)  Temporary  erosion-control 
measures  shall  be  implemented  during 
construction  to  minimize  sedimentation 
and  erosion  until  permanent  control 
measures  can  be  established. 

(d)  Road  embankments.  Embankment 
sections  shall  be  constructed  in 
accordance  with  the  following 
provisions: 

(1)  All  vegetative  material  and  topsoil 
shall  be  removed  from  the  embankment 
foundation  to  increase  stability,  and  no 
vegetative  material  or  topsoil  shall  be 
placed  beneath  or  in  any  Class  II  Road 
embankment. 

(2)  Where  an  embankment  is  to  be 
placed  on  side  slopes  exceeding  Iv.'ih 
(33  percent),  the  existing  ground  shall  be 
plowed,  stepped,  or  if  in  rock,  keyed  in  a 
manner  which  increases  the  stability  of 
the  fill.  The  keyway  shall  be  a  minimum 
of  10  feet  in  width  and  shall  begin  at  the 
toe  of  the  fill.  No  material  shall  be 
placed  below  the  toe  or  be  allowed  to 
slide  below  the  toe.  For  slopes  of  less 
than  1v:3A  (33  percent),  the  slopes  shall 
be  scarified  to  ensure  bonding  of  the 
embankment  and  natural  material. 


(3)  Material  containing  by  volume  less 
than  25  percent  of  rock  larger  than  6 
inches  in  greatest  dimension  shall  be 
spread  in  successive  uniform  layers  not 
exceeding  12  inches  in  thickness  before 
compaction. 

(4)  Where  the  material  for  an 
embankment  consists  of  large-size  rock, 
broken  stone,  or  fragmented  material 
that  makes  placing  in  12-inch  layers 
impossible  under  paragraph  (d)(3)  of  this 
section,  the  embankment  shall  be 
constructed  in  uniform  layers  not 
exceeding  in  thickness  the  approximate 
average  size  of  the  rock  used,  but  the 
layers  shall  not  exceed  36  inches  in 
thickness.  Rock  shall  not  be  dumped  in 
final  position,  but  shall  be  distributed  by 
blading  or  dozing  in  a  manner  that  will 
ensure  proper  placement  in  the 
embankment,  so  that  voids,  pockets,  and 
bridging  will  be  reduced  to  a  minimum. 
The  final  layer  of  the  embankment  shall 
meet  the  requirements  of  paragraph 
(d)(3)  of  this  section. 

(5)  Each  layer  of  the  embankment 
shall  be  completed,  leveled,  and 
compacted  before  the  succeeding  layer 
is  placed.  Embankment  material  shall  be 
leveled  as  placed  and  kept  smooth.  The 
successive  layers  shall  be  compacted 
evenly  by  routing  the  hauling  and 
leveling  equipment  over  the  entire  width 
of  the  embankment.  This  procedure 
shall  be  continued  until  no  visible 
horizontal  movement  of  the  • 
embankment  material  is  apparent. 

(6)  Compaction  greater  than  that 
specified  in  paragraph  (d)(5)  of  this 
section  shall  be  performed  to  the  extent 
necessary  to  ensure  stability. 

(7)  Material  shall  be  placed  in  an 
embankment  under  moisture  content 
conditions  which  will  permit  compaction 
and  ensure  proper  soil  cohesion. 

(8)  Embankment  slopes  shall  not  be 
steeper  than  IvA.bh  except  that  if  the 
embankment  material  is  a  minimum  of 
85  percent  rock,  slopes  shall  not  be 
steeper  than  lv:1.35A  if  it  has  been 
demonstrated  to  the  office  that 
embankment  stability  will  result.  Where 
rock  embankments  are  constructed  they 
shall  meet  the  requirements  of 
paragraph  (d)(4)  of  this  section. 

(9)  The  minimum  safety  factor  for  all 
embankments  shall  be  1.25,  or  such 
higher  factor  as  the  Office  may  specify. 

(10)  The  road  surface  shall  be  sloped 
sufficiently  to  prevent  ponding  of  water 
on  the  surface. 

(11) All  material  used  in  embankments 
shall  be  suitable  for  use  under 
paragraphs  (d)(l)-(8)  of  this  section.  The 
material  shall  be  reasonably  free  of 
organic  material,  coal  or  coal  blossom, 
frozen  materials,  wet  or  peat  material  or 
natural  soils  containing  organic  matter, 
or  any  other  material  considered 


unsuitable  for  use  in  embankment 
construction  by  the  office. 

(12)  Excess  or  unsuitable  material 
from  excavations,  as  defined  in 
paragraph  (d)(ll)  of  this  section,  shall 
be  disposed  of  in  accordance  with  30 
CFR  910.817-71.  Acid-  and  toxic-forming 
material  shall  be  disposed  of  in 
accordance  with  30  CFR  910.817-48, 

910.817- 81  and  910.817-103. 

(13)  Topsoil  or  other  material  suitable 
under  30  CFR  910.817-22  shall  be  placed 
on  all  embankment  slopes  of  lv.l.bh  or 
flatter,  to  aid  in  establishing  vegetation 
and  to  minimize  erosion.  Topsoil 
material  depth  shall  be  adequate  to 
support  vegetation  and  to  minimize 
erosion. 

(14)  Temporary  erosion-control 
measures  shall  be  incorporated  during 
construction  to  control  sedimentation 
and  minimize  erosion  until  permanent 
control  measures  can  be  established. 

(e)  Topsoil  removal.  Before  initiation 
of  construction  or  reconstruction  of  a 
Class  II  road,  topsoil  and  other 
materials,  as  determined  under  30  CFR 

910.817- 22,  shall  be  removed  from  the 
design  roadbed,  shoulders,  and  surfaces 
where  associated  structures  will  be 
placed,  and  shall  be  stored  in 
accordance  with  30  CFR  910.817-23.  ^ 

§  910.817-163  Roads:  Class  II:  Drainage. 

(a)  General.  (1)  Each  Class  II  Road 
shall  be  designed,  constructed  or 
reconstructed,  and  maintained  to  have 
adequate  drainage,  using  structures  such 
as  ditches  in  wet  areas,  cross  drains  in 
natural  drainageways,  surface  dips,  and 
stream  crossings.  The  water-control 
system  shall  be  designed  to  pass  the 
peak  runoff  safely  from  a  10-year,  24 
hour  precipitation  event  or  a  greater 
event  if  required  by  the  Office. 

(2)  Sediment  control  shall  comply  with 
30  CFR  910.817-42  and  910.817-45. 

(b)  Ditches  and  alternative  measures 
for  roadbed  erosion  control.  Where 
required  to  minimize  erosion  on  the 
roadbed,  ditches  shall  be  designed  and 
constructed  in  accordance  with  30  CFR 

910.817- 153(b).  In  wet  areas  or  where 
there  is  free  water  sucl;  ditch  sections 
shall  be  required.  For  every  segment  of  a 
Class  II  Road  without  drainage  ditches 
which  comply  with  30  CFR  910.817- 
153(b),  drainage  shall  be  provided  by 
surface  dips.  These  drainage  dips  shall 
be  constructed  as  undulations  in  the 
roadway  of  sufficient  height  from  the 
hydraulic  bottom  to  the  top  of  the  dip  to 
prevent  water  from  running  down  the 
surface  of  the  road.  Insloped  dips  shall 
discharge  into  a  culvert  or  drop  inlet. 
Outsloped  dips  shall  discharge  either 
onto  the  natural  ground  or,  onto 
embankments  if  a  drain  is  provided.  The 
bottom  of  the  dip  shall  be  rock  surfaced 
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to  prevent  erosion.  Dip  spacing  shall  be 
sufficient  to  minimize  erosion  of  the 
road  surface. 

(c)  Culverts  and  bridges.  (l)(i) 

Ciilverts  with  an  end  area  of  35  square 
feet  or  less  shall  be  designed  to  safely 
pass  the  10-year,  24-hour  precipitation 
event  without  a  head  of  water  at  the 
entrance.  Culverts  with  an  end  area  of 
greater  than  35  square  feet,  and  bridges 
with  spans  of  30  feet  or  less,  shall  be 
designed  to  safely  pass  the  20-year,  24- 
hour  precipitation  event.  Bridges  with 
spans  of  more  than  30  feet  shall  be 
designed  to  safely  pass  the  100-year,  24- 
hour  precipitation  event  or  larger  event 
as  specified  by  the  Office. 

(ii)  Drainage  pipes  and  culverts  shall 
be  constructed  to  avoid  plugging  or 
collapse,  and  erosion  at  inlets  and 
outlets. 

(iii)  Culverts  shall  be  covered  by 
compacted  fill  to  a  minimum  depth  of  1 
foot. 

(iv)  Culverts  shall  be  designed, 
constructed,  and  maintained  to  sustain 
the  vertical  soil  pressure,  the  passive 
resistance  of  the  road  foundation,  and 
the  weight  of  vehicles  to  be  used. 

(2)  Culverts  or  dips  for  road  surface 
drainage  only  shall  be  constructed  in 
accordance  with  the  following: 

(i)  Unless  otherwise  authorized  or 
required  under  paragraphs  (c)(2)  (ii)  or 
(iii)  of  this  section,  culverts  and  dips 
shall  be  spaced  as  follows: 

(A)  Spacing  shall  not  exceed  1,000  feet 
on  grades  of  0  to  3  percent. 

(B)  Spacing  shall  not  exceed  600  feet 
on  grades  of  3  to  6  percent. 

(C)  Spacing  shall  not  exceed  400  feet 
on  grades  of  6  to  10  percent. 

(D)  Spacing  shall  not  exceed  200  feet 
on  grades  of  10  percent  or  greater. 

(ii)  Surface  dips  or  culverts  at  closer 
intervals  than  the  maximum  indicated  in 
paragraph  (c)(2)(i)  of  this  section  shall 
be  installed  if  required  by  the  Office  as 
appropriate  for  the  erosive  properties  of 
the  soil  or  to  accommodate  flow  from 
small  intersecting  drainages. 

(iii)  Surface  dips  or  culverts  may  be 
constructed  at  greater  intervals  than  the 
maximum  indicated  in  paragraph 
(c)(2)(i)  of  this  section  if  authorized  by 
the  Office  upon  a  finding  that  greater 
spacing  will  not  increase  erosion. 

(iv)  Culverts  and  the  bottoms  of 
drainage  dips  shall  cross  the  road  at  not 
less  than  a  30  degree  angle  downgrade. 

(v)  A  culvert  may  be  designed  to  carry 
less  than  the  peak  runoff  from  a  10-year, 
24-hour  precipitation  event  if  the  ditch 
will  not  overtop  and  will  remain  stable. 

(vi)  The  inlet  end  of  all  culverts  shall 
be  protected  by  a  rock  headwall  or  other 
material  approved  by  the  Office  as 
adequate  protection  against  erosion  of 
the  headwall.  The  water  shall  be 


discharged  below  the  toe  of  the  fill, 
through  conduits  or  in  riprapped 
channels  and  shall  not  be  discharged 
onto  the  fill. 

(d)  Natural  drainage.  Natural-channel 
drainageways  shall  not  be  altered  or 
relocated  for  road  construction  or 
reconstruction  without  the  prior 
approval  of  the  Office  in  accordance 
with  30  CFR  910.817-43  and  910.817-44. 
The  Office  may  approve  alterations  and 
relocations  only  if — 

(i)  The  natural-channel  drainage  is  not 
blocked; 

(ii)  No  significant  degradation  occurs 
to  the  hydrologic  balance;  and 

(iii)  There  is  no  adverse  impact  on 
adjoining  landowners. 

(e)  Stream  crossings.  Drainage 
structures  are  required  for  stream- 
chaimel  crossings.  Drainage  structures 
shall  not  affect  the  normal  flow  or 
gradient  of  the  stream,  or  adversely 
affect  fish  migration  or  aquatic  habitat 
or  related  environmental  values. 

§  910.817-164  Roads:  Class  II:  Surfacing. 

(a)  Class  II  Roads  shall  be  surfaced 
with  rock,  crushed  gravel,  asphalt,  or 
other  material  approved  by  the  Office  as 
sufficiently  durable  for  the  anticipated 
volume  of  traffic  and  weight  and  speed 
of  vehicles  to  be  used. 

(b)  Acid-  or  toxic-forming  substances 
shall  not  be  used  in  road  surfacing. 

(c)  Vegetation  shall  not  be  cleared  for 
more  than  the  width  nfecessary  for  road 
and  associated  ditch  construction,  to 
serve  traffic  needs  and  for  utilities. 

§  910.817-165  Roads:  Class  11: 
Maintenance. 

(a)  Class  II  Roads  shall  be  maintained 
in  such  a  manner  that  the  required  or 
approved  design  criteria  are  met 
throughout  the  life  of  the  facility 
including  surface  and  shoulders, 
parking,  side  areas,  approach  structures, 
erosion-control  devices,  and  such 
traffic-control  devices  as  are  necessary 
for  safe  and  efficient  utilization. 

(b)  Class  II  Road  maintenance  shall 
include  basic  custodial  care  as  required 
to  protect  the  road  investment  and  to 
prevent  damage  to  adjacent  resources. 
This  includes  maintenance  to  control 
erosion,  repair  of  structures  and 
drainage  systems,  removal  of  rocks  and 
debris,  replacement  of  surface  and 
restoration  of  the  road  prism, 

§  910.817-166  Roads:  Class  II: 
Restoration. 

(a)  Unless  the  Office  approves 
retention  of  a  Class  II  Road  as  suitable 
for  the  approved  postmining  land  use, 
immediately  after  a  road  is  no  longer 
needed  for  operations,  reclamation,  or 
monitoring — 


(1)  The  road  shall  be  closed  to 
vehicular  trafiic; 

(2)  The  natural  drainage  patterns  shall 
be  restored; 

(3)  All  bridges  and  culverts  shall  be 
removed; 

(4)  Roadbeds  shall  be  ripped,  plowed, 
and  scarified; 

(5)  Fill  slopes  shall  be  rounded  or 
reduced  and  shaped  to  conform  the  site 
to  adjacent  terrain  and  to  meet  natural 
drainage  restoration  standards; 

(6)  Cut  slopes  shall  be  reshaped  to 
blend  with  the  natural  contour; 

(7)  Cross  drains,  dikes,  and  water  bars 
shall  be  constructed  to  minimize 
erosion; 

(8)  Terraces  shall  be  constructed  as 
necessary  to  prevent  excessive  erosion 
and  to  provide  long-term  stability  in  cut- 
and-fill  slopes;  and 

(9)  Road  surfaces  shall  be  covered 
with  topsoil  in  accordance  with  30  CFR 

910.817- 24(b)  and  revegetated  in 
accordance  with  30  CFR  910.817-111 
through  910.817.116. 

(b)  Unless  otherwise  authorized  by 
the  Office,  all  road  surfacing  materials 
shall  be  removed,  hauled  or  conveyed, 
and  disposed  of  under  30  CFR  910.817- 
89. 

§  910.817-170  Roads:  Class  III:  General 

(a)  Each  person  who  conducts 
underground  mining  activities  shall 
design,  construct  or  reconstruct,  utilize, 
and  maintain  Class  lU  Roads  and 
restore  the  area  to  meet  the 
requirements  of  30  CFR  910.817-171 
through  910.817-176  and  to  control  or 
minimize  erosion  and  siltation,  air  and 
water  pollution,  and  damage  to  public  or 
private  property. 

(b)  To  the  extent  possible  using  the 
best  technology  currently  available. 
Class  III  Roads  shall  not  cause  damage 
to  fish,  wildlife,  and  related 
environmental  values  and  shall  not 
cause  additional  contributions  of 
suspended  solids  to  streamflow  or  to 
runoff  outside  the  permit  area.  Any  such 
contributions  shall  not  be  in  excess  of 
limitations  of  State  or  Federal  law. 

(c)  All  Class  III  Roads  shall  be 
completely  removed  and  the  land 
affected  regraded  to  the  approximate 
original  contour  and  revegetated  in 
accordance  with  the  requirements  of  30 
CFR  910.817-176  except  where  30  CFR 

910.817- 171(g)  shall  apply. 

(d)  To  the  extent  the  anticipated 
volume  of  traffic  or  weight  or  speed  of 
vehicles  to  be  used  requires  higher 
standards  than  those  set  forth  in  30  CFR 

910.817- 171  through  910.817-175,  such 
higher  standards  shall  be  incorporated 
in  the  design,  construction, 
reconstruction  or  maintenance  of  Class 
III  Roads. 
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§  910.817-171  Roads:  Class  III:  Locatioa 

(a)  Class  III  Roads  shall  be  located  on 
ridges  or  on  the  most  stable  available 
slopes  to  minimize  erosion. 

(b)  No  part  of  any  Class  III  Road  shall 
be  located  in  the  channel  of  an 
intermittent  or  perennial  stream  unless 
specifically  approved  by  the  Office. 

(c)  Stream  fords  are  prohibited  unless 
they  are  approved  by  the  Office  as 
temporary  routes  across  ephemeral  or 
intermittent  streams  that  will  not 
adversely  affect  stream  sedimentation 
or  fish,  wildlife,  and  related 
environmental  values.  All  other  stream 
crossings  shall  be  made  using  temporary 
bridges,  culverts,  or  other  structures 
designed,  constructed,  and  maintained 
to  meet  the  requirements  of  30  CFR 

910.817- 173. 

(d)  Class  III  Roads  shall  be 
constructed  to  minimize  downstream 
sedimentation  and  flooding. 

(e)  Not  later  than  the  date  a  permit 
application  is  submitted  to  the  Office  for 
underground  mining  activities  for  which 
a  Class  III  Road  is  proposed,  the 
location  of  the  proposed  road  shall  be 
clearly  marked  in  the  field  by  flags  or 
stakes  to  enable  the  Office  to  perform 
onsite  review. 

(f)  Class  III  Roads  shall  not  be  located 
in  wet.  steep,  or  unstable  areas  where 
complete  restoration  under  30  CFR 

910.817- 176  cannot  be  accomplished. 

(g)  A  Class  III  Road  may  be 
constructed  in  the  same  alinement  as  a~ 
Class  I  or  Class  II  Road  that  is  to  be 
constructed  on  the  same  location  at  a 
later  date.  This  may  be  permitted  if  the 
requirements  for  the  location  of  the 
Class  I  or  Class  II  Road  are  met,  and  the 
construction  begins  within  6  months 
from  the  time  the  Class  III  Road  is 
constructed. 

§  910.817-172  Roads:  Class  III:  Design  and 
construction. 

Field-design  methods  shall  be  utilized 
for  Class  III  Roads. 

(a)  Vertical  alinement.  Except  where 
lesser  grades  are  necessary  to  control 
site-specific  conditions,  maximum  road 
grades  shall  be  as  follows: 

(i)  The  overall  grade  shall  not  exceed 
lv:10A  (10  percent). 

(ii)  The  maximum  pitch  grade  shall 
not  exceed  lv:5A  (20  percent). 

(iii)  There  shall  not  be  more  than  1,000 
consecutive  feet  of  maximum  pitch 
grade. 

(b)  Horizontal  alinement.  Class  III 
Roads  may  meander  so  as  to  avoid  large 
growths  of  vegetation  and  other  natural 
obstructions. 

(c)  Road  cuts.  Sidecast  construction 
may  be  used. 

(d)  Road  embankments.  Compaction 
on  embankments  shall  be  required  only 


to  the  extent  necessary  to  control 
erosion  and  maintain  the  road. 

(e)  Topsoil  removal.  Topsoil  shall  be 
removed  and  stockpiled  only  where 
excavation  would  require  replacement 
of  material  and  redistribution  of  topsoil 
for  proper  revegetation. 

§  910.817-173  Roads:  Class  Ilk  Drainage. 

(a)  General.  (1)  Class  III  Road 
drainage  shall  consist  of  temporary 
culverts  in  flowing  streams,  wet  areas, 
and  in  ephemeral  channels  as  necessary 
to  protect  the  facility  during  its  life  and 
to  minimize  disturbance  of  the 
hydrologic  balance. 

(2)  Sediment  control  shall  comply  with 
30  CFR  910.817-42. 

(b)  Culverts  and  bridges.  Temporary 
culverts  shall  be  installed  for  all  flowing 
drainages  and  stream  crossings. 
Temporary  culverts  and  bridges  shall  be 
sized  to  safety  pass  the  1-year,  6-hour 
precipitation  event. 

(c)  Natural  drainage.  Natural  chaimel 
drainageways  shall  not  be  altered  or 
relocated  for  the  purposes  of  Class  in 
Road  construction. 

(d)  Stream  crossings.  Temporary 
drainage  structures  are  required  for 
crossing  permanent  streams.  Drainage 
structures  shall  not  affect  the  normal 
flow  or  gradient  of  the  stream,  adversely 
affect  fish  migration  and  aquatic  habitat 
or  related  environmental  values. 

§  910.817-174  Roads:  Class  III:  Surfacing. 

(a)  Class  in  Road  surfaces  shall  be 
adequate  for  the  use  of  the  road. 

(b)  Acid-  or  toxic-forming  substances 
shall  not  be  used  in  road  surfacing. 

(c)  Vegetation  shall  not  be  cleared  for 
more  than  the  width  necessary  to  serve 
traffic  needs  and  for  utilities. 

§  910.817-175  Roads:  Class  III: 
Maintenance. 

(a)  Class  in  Road  maintenance  shall 
be  sufficient  to  ensure  minimization  of 
erosion  for  the  life  of  the  road. 

(b)  Class  in  Roads  shall  not  be  used  if 
climatic  conditions  are  such  that  usage 
may  cause  degradation  of  water  quality. 

§  910.817-176  Roads:  Class  III: 
Restoration. 

Immediately  after  a  Class  III  Road  is 
no  longer  needed  for  operations, 
reclamation,  or  monitoring — 

(a)  The  road  shall  be  closed  to 
vehicular  traffic; 

(b)  The  natural  drainage  patterns  shall 
be  restored; 

(c)  All  bridges  and  culverts  shall  be 
removed: 

(d)  Roadbeds  shall  be  ripped,  plowed, 
and  scarified; 

(e)  Fill  slopes  shall  be  rounded  or 
reduced  and  shaped  to  conform  the  site 


to  adjacent  terrain  and  meet  natural 
drainage  restoration  standards; 

(f)  Cut  slopes  shall  be  reshaped  to 
blend  with  the  natural  contour; 

(g)  Cross  drains,  dikes,  and  water  bars 
shall  be  constructed  to  control  erosion; 
and 

(h)  Road  surfaces  from  which  topsoil 
has  been  removed  shall  be  covered  with 
topsoil  in  accordance  with  30  CFR 

910.817- 24(b),  and  the  surface  shall  be 
revegetated  in  accordance  with  30  CFR 

910.817- 111  through  910.817-116. 

§  910.817-180  Other  transportation 
facilities. 

Railroad  loops,  spurs,  sidings,  surface 
conveyor  systems,  chutes,  aerial 
tramways,  or  other  transport  facilities 
shall  be  designed,  constructed  or 
reconstructed,  and  maintained,  and  the 
area  restored  to — 

(a)  Prevent,  to  the  extent  possible 
using  the  best  technology  currently 
available — 

(1)  Damage  to  fish,  wildlife  and 
related  environmental  values;  and 

(2)  Additional  contributions  of 
suspended  solids  to  streamflow  or 
runoff  outside  the  permit  area.  Any  such 
contributions  shall  not  be  in  excess  of 
limitations  of  State  or  Federal  law; 

(b)  Control  and  minimize  diminution 
or  degradation  of  water  quality  and 
quantity; 

(c)  Control  and  minimize  erosion  and 
siltation; 

(d)  Control  and  minimize  air  pollution; 
and 

(e)  Prevent  damage  to  public  or 
private  property. 

§  910.817-181  Support  facilities  and  utility 
histaiiations. 

(a)  Support  facilities  required  for,  or 
used  incidentally  to,  the  operation  of  the 
underground  mine,  including,  but  not 
limited  to,  mine  buildings,  coal-loading 
facilities  at  or  near  the  mine-site,  coal 
storage  facilities,  equipment-storage 
facilities,  fan  buildings,  hoist  buildings, 
preparation  plants,  sheds,  shops,  and 
other  buildings,  shall  be  designed, 
constructed  or  reconstructed,  and 
located  to  prevent  or  control  erosion 
and  siltation,  water  pollution,  and 
damage  to  public  or  private  property. 
Support  facilities  shall  be  designed, 
constructed  or  reconstructed, 
maintained,  and  used  in  a  manner  which 
prevents,  to  the  extent  possible  using 
the  best  technology  currently 
available — 

(1)  Damage  to  fish,  wildlife,  and 
related  environmental  values;  and 

(2)  Additional  contributions  of 
suspended  solids  to  streamflow  or 
runoff  outside  the  permit  area.  Any  such 
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contributions  shall  not  be  in  excess  of 
limitations  of  State  or  Federal  law. 

(b)  All  underground  mining  activities 
shall  be  conducted  in  a  manner  which 
minimizes  damage,  destruction,  or 
disruption  of  services  provided  by  oil, 
gas,  and  water  wells;  oil,  gas,  and  coal- 
slurry  pipelines;  railroads;  electric  and 
telephone  lines;  and  water  and  sewage 
lines  which  pass  over,  under,  or  through 
the  permit  area,  unless  otherwise 
approved  by  the  owner  of  those 
facilities  and  the  Office. 

§  910.817-200  Interpretative  rules  related 
to  general  performance  standards. 

(a)  Interpretations  of  §  910.817-74 — 
Disposal  of  excess  spoil:  Durable  rock 
fills. 

(1)  The  term  “rock”  as  used  in  30  CFR 

910.817-74  is  interpreted  to  mean 
minerals  or  mineral  aggregates  80%  or 
more  of  which  when  subjected  to  a  grain 
size  analysis  will  not  pass  a  inch 
sieve  [V*  inch  mesh). 

(2)  The  term  “hard  rock  spoil”  as  used 
in  30  CFR  910.817-74  is  interpreted  to 
mean  rock  consisting  of  at  least  80 
percent  by  volume  of  sandstone, 
limestone  or  other  rocks  that  will  not 
pass  Vi  inch  sieve  and  do  not  slake  in 
water. 

(3)  The  terms  “slake  durability”  and 
“slake  index  tests”  identiHed  in  30  CFR 

910.817- 74  and  used  as  the  basis  for 
determining  “durability”  of  hard  rock 
spoil,  are  interpreted  to  be  applicable  to 
rock  placed  in  the  fill  and  not  only  to 
rock  obtained  either  from  inplace  strata 
prior  to  excavation  or  from  the  spoil 
source  prior  to  placement  in  the  fill. 

(b)  [Reserved] 

(c)  Interpretation  of  §  910.817-22(e) — 
Topsoil  Removal. 

(1)  Results  of  physical  and  chemical 
analyses  of  overburden  and  topsoil  to 
demonstrate  that  the  resulting  soil 
medium  is  equal  to  or  more  suitable  for 
sustaining  revegetation  than  the 
available  topsoil,  provided  that  trials 
and  tests  are  certified  by  an  approved 
laboratory  in  accordance  with  30  CFR 

910.817- 22(e](l)(ii)  may  be  obtained 
from  any  one  or  a  combination  of  the 
following  sources: 

(a)  U.S.  Department  of  Agriculture 
Soil  Conservation  Service  pulished  data 
based  on  estabished  soil  series: 

(b)  U.S.  Department  of  Agriculture 
Soil  Conservation  Service  Technical 
Guides: 

(c)  State  agricultural  agency, 
university,  Tennessee  Valley  Authority, 
Bureau  of  Land  Management  or  U.S. 
Department  of  Agriculture  Forest 
Service  published  data  based  on  soil 
series  properties  and  behavior;  or 

(d)  Results  of  physical  and  chemical 
analyses,  field  site  trials  or  greenhouse 


tests  of  the  topsoil  and  overburden 
materials  (soil  series)  from  the  permit 
area. 

(2)  If  the  operator  demonstrates 
through  soil  survey  or  other  data  that 
the  topsoil  and  unconsolidated  material 
are  insufficient  and  substitute  materials 
will  be  used,  only  the  substitute 
materials  must  be  analyzed  in 
accordance  with  30  CFR  910.817- 
22(e)(1). 

Subpart  910.818 — Special  Performance 
Standards— Concurrent  Surface  and 
Underground  Mining 

§  910.818-4  Responsibilites. 

(a)  The  Director  or  his  designee  shall 
review  and  grant  or  deny  requests  for 
variances  from  the  requirement  that 
reclamation  efforts  proceed  as 
contemporaneously  as  practicable,  in 
accordance  with  30  CFR  910.785-18  and 
this  subpart. 

(b)  The  person  who  conducts 
combined  surface  and  underground 
mining  activities  shall  comply  with  the 
provisions  of  this  subpart 

§910.818-11  Applicability. 

A  variance  under  this  Subpart  applies 
only  to  those  specific  areas  within  Ae 
permit  area  that  the  person  conducting 
combined  surface  and  underground 
mining  activities  has  shown  to  be 
necessary  for  implementing  the 
proposed  concurrent  operations  and  that 
the  Office  has  approved  in  the  permit 
under  30  CFR  910.785-18.  The  variance 
is  effective  for  any  particular  portion  of 
the  permit  area  only  for  the  time 
necessary  to  facilitate  the  authorized 
underground  mining  activities. 

§  910.818-13  Compliance  with  variance 
terms. 

(a)  Each  person  who  conducts 
operations  under  a  variance  issued 
under  30  CFR  910.785-18  shall  comply 
with  all  applicable  requirements  of  this 
part,  except  to  the  extent  that — 

(1)  A  delay  in  compliance  with  these 
requirements  is  specifically  authorized 
by  the  variance  issued  under  the  permit; 
and 

(2)  The  delay  in  compliance  is 
necessary  to  achieve  the  purposes  for 
which  the  variance  was  granted. 

(b)  Each  person  who  conducts 
activities  under  a  variance  issued  under 
30  CFR  910.785-18  shall  comply  with 
each  requirement  of  the  variance  as  set 
forth  in  the  permit. 

§910.818-15  Additional  performance 
standards. 

In  addition  to  the  requirements  of  30 
CFR  910.816  and  910.817,  each  person 
who  conducts  combined  surface  and 


underground  mining  activities  shall 
comply  with  the  following: 

(a)  A  500-foot  barrier  pillar  of  coal 
shall  be  maintained  between  the  surface 
and  imderground  mining  activities  in 
any  one  seam.  The  Office  and  the  Mine 
Safety  and  Health  Administration,  may, 
however,  approve  a  lesser  distance, 
after  a  finding  by  the  Office  that  mining 
at  a  lesser  distance  will  result  in — 

(1)  Improved  coal  resources  recovery; 

(2)  Abatement  of  water  pollution;  or 

(3)  Elimination  of  hazards  to  the 
health  and  safety  of  the  public. 

(b)  The  vertical  distance  between 
combined  surface  and  underground 
mining  activities  working  separate 
seams  shall  be  sufficient  to  provide  for 
the  health  and  safety  of  the  workers  and 
to  prevent  surface  water  from  entering 
the  underground  workings. 

(c)  No  combined  activities  shall 
reduce  the  protection  provided  public 
health  and  safety  below  the  level  of 
protection  required  for  those  activities  if 
conducted  without  a  variance. 

Subpart  910.819— Special  Performance 
Standards— Auger  Mining 

§  910.819-1 1  Auger  mining:  Additional 
performance  standards. 

(a)  Any  auger  mining  associated  with 
surface  mining  activities  shall  be 
conducted  to  maximize  recoverability  of 
mineral  reserves  remaining  after  the 
mining  activities  are  completed.  Each 
person  who  conducts  auger  mining 
operations  shall  leave  areas  of 
undisturbed  coal  to  provide  access  for 
removal  of  those  reserves  by  future 
undergroimd  mining  activities,  unless 
the  Office  determines  that  the  coal 
reserves  have  been  depleted  or  are 
limited  in  thickness  or  extent  to  the 
point  that  it  will  not  be  practicable  to 
recover  the  remaining  coal  reserves.  The 
Office  shall  make  such  determination 
only  upon  presentation  of  appropriate 
technical  evidence  by  the  operator. 
Undisturbed  areas  of  coal  shall  be  left  in 
unmined  sections  which — 

(1)  Are  a  minimum  of  250  feet  wide  at 
any  point  between  each  group  of  auger 
openings  to  the  full  depth  of  the  auger 
hole; 

(2)  Are  not  more  than  2,500  feet  apart, 
measured  from  the  center  of  one  section 
to  the  center  of  the  next  section,  unless 
a  greater  distance  is  set  forth  in  the 
permit  application  under  30  CFR 
910.785-20  and  approved  by  the  Office; 
and 

(3)  For  multiple  seam  mining,  shall 
have  a  width  of  at  least  250  feet  plus  50 
feet  for  each  subjacent  workable  coal 
seam.  The  centers  of  all  unmined 
sections  shall  be  aligned  vertically. 
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(b)  No  auger  hole  shall  be  made  closer 
than  500  feet  in  horizontal  distance  to 
any  abandoned  or  active  underground 
mine  workings,  except  as  approved  in 
accordance  with  30  CFR  910.816-79. 

(c)  In  order  to  prevent  pollution  of 
surface  and  ground  water  and  to  reduce 
fire  hazards,  each  auger  hole,  except  as 
provided  in  paragraph  (d)  of  this  section, 
shall  be  plugged  so  as  to  prevent  the 
discharge  of  water  from  the  hole  and 
access  of  air  to  the  coal,  as  follows; 

(1)  Each  auger  hole  discharging  water 
containing  toxic-forming  or  acid-forming 
material  shall  be  plugged  within  72 
hours  after  completion  by  backfilling 
and  compacting  noncombustible  and 
impervious  material  into  the  hole  to  a 
depth  sufficient  to  form  a  water-tight 
seal  of  the  discharge  shall  be  treated 
commencing  within  72  hours  after 
completion  to  meet  applicable  effluent 
limitations  and  water  quality  standards 
under  30  CFR  910.816-42,  until  the  hole 
is  properly  sealed;  and 

(2)  Each  auger  hole  not  discharging 
water  shall  be  sealed  as  in  paragraph 
(c)(1)  of  this  section,  to  close  the  opening 
within  30  days  following  completion. 

(d)  An  auger  hole  need  not  be  plugged, 
if  the  Office  finds — 

(1)  Impoundment  of  the  water  which 
would  result  from  plugging  the  hole  may 
create  a  hazard  to  the  environment  or 
public  health  or  safety;  and 

(2)  Drainage  from  the  auger  hole  will 
not  pose  a  threat  of  pollution  to  surface 
water  and  will  comply  with  the 
requirements  of  30  CFR  910.816-41 
through  910.816-42. 

(e)  The  Office  shall  prohibit  auger 
mining,  if  it  determines  that — 

(1)  Adverse  water  quality  impacts 
cannot  be  prevented  or  corrected; 

(2)  Fill  stability  cannot  be  achieved; 

(3)  The  prohibition  is  necessary  to 
maximize  the  utilization,  recoverability 
or  conservation  of  the  solid  fuel 
resources;  or 

(4)  Subsidence  resulting  from  auger 
mining  may  disturb  or  damage 
powerlines;  pipelines,  buildings,  or  other 
facilities. 

Subpart  910.823— Special  Performance 
Standards— Operations  on  Prime 
Farmland  [Reserved] 

Subpart  910.824— Special  Performance 
Standards— Mountaintop  Removal 

§  910.824-1 1  Mountaintop  removal: 
Performance  standards. 

(a)  Surface  coal  mining  activities  may 
be  conducted  under  a  variance  from  the 
requirement  of  Subparts  910.815  through 
910.828  for  restoring  affected  areas  to 
their  approximate  original  contour,  if — 
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(1)  The  Office  grants  the  variance 
under  a  permit,  in  accordance  with  30 
CFR  910.785-14; 

(2)  The  activities  involve  the  mining  of 
an  entire  coal  seam  running  through  the 
upper  fraction  of  a  mountain,  ridge,  or 
hill,  by  removing  all  of  the  overburden 
and  creating  a  level  plateau  or  gently 
rolling  contour  with  no  highwalls 
remaining; 

(3)  An  industrial,  commercial, 
agricultural,  residential,  or  public 
facility  (including  recreational  facilities] 
use  is  proposed  and  approved  for  the 
affected  land; 

(4)  The  alternative  land-use 
requirements  of  30  CFR  910.816-133  are 
met; 

(5)  Ail  applicable  requirements  of  this 
part,  other  than  the  requirement  to 
restore  affected  areas  to  their 
approximate  original  contour,  are  met; 

(6)  An  outcrop  barrier  of  sufficient 
width,  consisting  of  the  toe  of  the  lowest 
coal  seam,  and  its  associated 
overburden,  are  retained  to  prevent 
slides  and  erosion,  except  that  the 
Office  may  permit  an  exemption  to  the 
retention  of  the  coal  barrier  requirement 
if  the  following  conditions  are  satisfied: 

(i)  The  proposed  mine  site  was  mined 
prior  to  May  3, 1978,  and  the  toe  of  the 
lowest  seam  has  been  removed;  or 

(ii)  A  coal  barrier  adjacent  to  a  head- 
of-hollow  fill  may  be  removed  after  the 
elevation  of  a  head-of-hollow  fill  attains 
the  elevation  of  the  coal  barrier  if  the 
head-of-hollow  fill  provides  the  stability 
otherwise  ensured  by  the  retention  of  a 
coal  barrier; 

(7)  The  final  graded  slopes  on  the 
mined  area  are  less  than  Iv.bh,  so  as  to 
create  a  level  plateau  or  gently  rolling 
configuration,  and  the  outslopes  of  the 
plateau  do  not  exceed  lv.2A  except 
where  engineering  data  substantiates, 
and  the  Office  finds,  in  writing,  and 
includes  in  the  permit  under  30  CFR 
910.785-14,  that  a  minimum  static  safety 
factor  of  1.5  will  be  attained; 

(8)  The  resulting  level  or  gently  rolling 
contour  is  graded  to  drain  inward  from 
the  outslope,  except  at  specified  points 
where  it  drains  over  the  outslope  in 
stable  and  protected  channels.  The 
drainage  shall  not  be  through  or  over  a 
valley  or  head-of-hollow  fill. 

(9)  Natural  watercourses  below  the 
lowest  coal  seam  mined  are  not 
damaged; 

(10)  All  waste  and  acid-forming  or 
toxic-forming  materials,  including  the 
strata  immediately  below  the  coal  seam, 
are  covered  with  non-toxic  spoil  to 
prevent  pollution  and  achieve  the 
approved  postmining  land  use;  and 

(11)  Spoil  is  placed  on  the 
mountaintop  bench  as  necessary  to 
achieve  the  postmining  land  use 
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approved  under  paragraphs  (a)(3)  and 
(a)(4]  of  this  section.  All  excess  spoil 
material  not  retained  on  the 
mountaintop  shall  be  placed  in 
accordance  with  30  CFR  910.816-52  and 
910.816-71  through  910.816-74. 

Subpart  910.826— Special  Performance 
Standards— Operations  on  Steep 
Slopes 

§910.826-11  Applicability. 

(a)  Any  surface  coal  mining  and 
reclamation  operations  on  steep  slopes' 
shall  meet  the  requirements  of  this 
Subpart.  Steep  slopes,  as  defined  in 

§  910.701-5  means  any  slope  of  20 
degrees  or  more. 

(b)  The  standards  of  this  subpart  do 
not  apply  to  mining  conducted  on  a  flat 
or  gently  rolling  terrain  with  an 
occasional  steep  slope  through  which 
the  mining  proceeds  and  leaves  a  plain 
or  predominantly  flat  area,  or  to 
operations  covered  by  30  CFR  910.824. 

§  9 1 0.826- 1 2  Steep  slopes:  Performance 
standards. 

Surface  coal  mining  and  reclamation 
operations  on  steep  slopes  shall  comply 
with  requirements  of  Subparts  910.770 
through  910.795  and  the  following, 
except  to  the  extent  a  variance  is 
approved  under  §  910.826-15: 

(a) (i)  The  person  engaged  in  surface 
coal  mining  and  reclamation  operations 
shall  prevent  the  following  materials 
from  being  placed  or  allowed  to  remain 
on  the  downslope: 

(A)  Spoil; 

(B)  Waste  materials,  including  'waste 
mineral  matter; 

(C)  Debris,  including  that  from 
clearing  and  grubbing  of  haul  road 
construction;  and 

(D)  Abandoned  or  disabled 
equipment; 

(ii)  Nothing  in  this  Subsection  shall 
prohibit  the  placement  of  material  in 
road  embankments  located  on  the 
downslope,  so  long  as  the  material  used 
and  embankment  design  comply  with 
the  requirements  of  30  CFR  910.816-150 
through  910.81&-180  or  910.817-150 
through  910.817-180  and  the  material  is  ' 
moved  and  placed  in  a  controlled 
manner. 

(b)  The  highwall  shall  be  completely 
covered  with  compacted  spoil  and  the 
disturbed  area  graded  to  comply  with 
the  provisions  of  30  CFR  910.816-101 
through  910.816-106  and  30  CFR  910.817- 
101  through  910.817-106,  including,  but 
not  limited  to,  the  return  of  the  site  to 
the  approximate  original  contour.  The 
person  who  conducts  the  surface  coal 
mining  and  reclamation  operation  must 
demonstrate  to  the  Office,  using 
standard  geotechnical  analysis,  that  the 
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minimum  static  factor  of  safety  for  the 
stability  of  all  portions  of  the  reclaimed 
land  is  at  least  1.3. 

(c)  Land  above  the  highwall  shall  not 
be  disturbed,  unless  the  Office  finds  that 
the  disturbance  facilitates  compliance 
with  the  requirements  of  this  subpart. 

(d)  Material  in  excess  of  that  required 
by  the  grading  and  backfilling 
provisions  of  paragraph  (b)  of  this 
section  shall  be  disposed  of  in 
accordance  with  the  requirements  of  30 
CFR  910.816-71  through  910.816-74  or 

910.817-71  through  910.817-74. 

(e)  Woody  materials  shall  not  be 
buried  in  the  backfilled  area  unless  the 
regulatory  authority  determines  that  the 
proposed  method  for  placing  woody 
material  beneath  the  highwall  will  not 
deteriorate  the  stable  condition  of  the 
backfilled  area  as  required  in  §  910.826- 
12(b].  Woody  materials  may  be  chipped 
and  distributed  over  the  surface  of  the 
backfill  as  mulch,  if  special  provision  is 
made  for  their  use  and  approved  by  the 
Office. 

(f)  Unlined  or  unprotected  drainage 
channels  shall  not  be  constructed  on 
backnils  unless  approved  by  the  Office 
as  stable  and  not  subject  to  erosion. 

§  910.826-15  Steep  slopes:  Limited 
variances. 

Persons  may  be  granted  variances 
from  the  approximate  original  contour 
requirements  of  |  910.826-12(b)  for  steep 
slope  surface  coal  mining  and 
reclamation  operations,  if  the  following 
standards  are  met  and  a  permit 
incorporating  the  variance  is  approved 
under  30  CFR  910.785-16: 

(a)  The  highway  shall  be  completely 
bacl^lled  with  spoil  material,  in  a 
manner  which  results  in  a  static  factor 
of  safety  of  at  least  1.3  using  standard 
geotechnical  analyses. 

(b)  The  watershed  control  of  the  area 
within  which  the  mining  occurs  shall  be 
improved  by  reducing  the  peak  flow 
from  precipitation  or  thaw  and  reducing 
the  total  suspended  solids  or  other 
pollutants  in  the  surface  water  discharge 
during  precipitation  or  thaw.  The  total 
volume  of  flow  during  every  season  of 
the  year  shall  not  vary  in  a  way  that 
adversely  affects  the  ecology  of  any 
surface  water  or  any  existing  or  planned 
public  or  private  use  of  surface  or 
ground  water. 

(c)  Land  above  the  highwall  may  be 

distrubed  only  to  the  extent  that  the 
Office  deems  appropriate  and  approves 
as  necessary  to  facilitate  compliance 
with  the  provisions  of  this  Subpart  and 
if  the  Office  finds  that  the  disturbance  is 
necessary  to - 

(1)  Blend  the  solid  highwall  and  the 
backfilled,  material; 

(2)  Control  surface  runoff:  nr 


(3)  Provide  access  to  the  area  above 
the  highwall. 

(d)  The  landowner  of  the  permit  area 
has  requested,  in  writing,  as  part  of  the 
permit  application  under  30  CFR 
910.785-16,  that  the  variance  be  granted. 

(e)  The  operations  are  conducted  in 
full  compliance  with  a  permit  issued  in 
accordance  with  30  CFR  910.785-16. 

(f)  Only  the  amount  of  spoil  as  is 
necessary  to  achieve  the  postmining 
land  use,  ensure  the  stability  of  spoil 
retained  on  the  bench,  and  meet  all 
other  requirements  of  the  Act  and  this 
Part  shall  be  placed  off  the  mine  bench. 
All  spoil  not  retained  on  the  bench  shall 
be  placed  in  accordance  with  30  CFR 

910.816- 71  through  910.816-74  or 

910.817- 71  through  910.817-74  and  30 
CFR  910.816-101  through  910.816-102  or 

910.817- 101  through  910.817-102 

§  910.320-16  Steep  slopes:  Multiple  seam. 

In  multiple-seam  steep  slope  affected 
areas,  spoil  not  required  to  reclaim  and 
restore  the  permit  area  may  be  placed 
on  a  preexisting  bench,  if  approved  by 
the  Office  and  if  the  following 
requirements  are  met: 

(a)  All  excess  spoil  must  be  hauled, 
placed,  and  retained  on  the  solid  bench. 

(b)  The  spoil  must  be  graded  to  the 
most  moderate  slope  so  as  to  eliminate 
the  existing  highwall  to  the  extent 
possible  with  Uie  available  spoil. 

(c)  The  fill  must  comply  with  30  GFR 

910.816- 71  or  910.817-73  and  the  other 
requirements  of  Subparts  910,815 
through  910.828. 

(d)  The  bench  on  v/hich  the  spoil  is  to 
be  placed  must  have  been  created  and 
abandoned  due  to  coal  mining  prior  to 
August  3, 1977. 

Smbpart  S10.827— Special  Performance 
Standards-^oal  Processing  Plants 
and  Supportt  Facilities  not  Located  at 
or  Near  the  Mlnesite  or  not  Within  the 
Permit  Area  for  a  Mine 

§910.827-11  Applicabtlify. 

Each  person  who  conducts  surface 
coal  mining  and  reclamation  operations, 
which  includes  the  operation  of  a  coal 
processing  plant  or  support  facility 
which  is  not  located  within  the  permit 
area,  for  a  specific  mine,  shall  obtain  a 
permit  in  accordance  with  30  CFR 

785.816- 21  to  conduct  those  operations 
and  comply  with  §  910.827-12. 

§  910.827-12  Coal  processing  plants: 
Performance  standards. 

Construction,  operation,  maintenance, 
modification,  reclamation,  and  removal 
activities  at  operations  covered  by  this 
subpart  shall  comply  with  the  following: 

(a)  Signs  and  markers  for  the  coal 
processing  plant,  coal  processsing  waste 
disposal  area,  and  water  treatment 


facilities  shall  comply  with  30  CFR 

910.816- 11. 

(b)  Roads,  transport,  and  associated 
structures  shall  be  constructed, 
maintained,  and  reclaimed  in 
accordance  with  30  CFR  910.816-150 
through  910.816-181. 

(c)  Any  stream  or  channel  realignment 
shall  comply  with  30  CFR  910.816-44. 

(d)  If  required  by  the  Office,  any 
disturbed  area  related  to  the  coal 
processing  plant  or  associated  facilities 
shall  have  sediment  control  structures, 
in  compliance  with  30  CFR  910.816-45 
and  910.816-46,  and  ail  discharges  from 
these  areas  shall  meet  the  requirements 
of  30  CFR  910.816-41  through  910.816-42 
and  any  other  applicable  State  or 
Federal  law. 

(e)  Permanent  impoimdments 
associated  with  coal  processing  plants 
shall  meet  the  requirements  of  30  CFR 

910.816- 49  and  910.816-56.  Dams 
constructed  of  or  impounding  coal 
processing  waste  shall  comply  with  30 
CFR  910.816-91  through  910.816-93. 

(f)  Use  of  water  wells  shall  comply 
with  30  CFR  910.816-53  and  water  rights 
shall  be  protected  in  accordance  with  30 
CFR  910.816-54. 

(g)  Disposal  of  coal  processing  waste, 
solid  waste,  and  any  excavated 
materials  shall  comply  with  30  CFR 

910.815- 81  through  910.816-88, 910.816- 
89,  and  910.816-71  through  910.816-74, 
respectively. 

(h)  Discharge  structures  for  diversions 
and  sediment  control  structures  shall 
comply  with  30  CFR  910.816-47. 

(i)  Air  pollution  control  measures 
associated  with  fugitive  dust  emissions 
shall  comply  with  30  CFR  910.816-95. 

(]]  Fish,  wildlife  and  related 
environmental  values  shall  be  protected 
in  accordance  with  30  CFR  910.816-97. 

(k)  Slide  areas  and  other  surfaces 
areas  shall  comply  with  30  CFR  910.816- 
99. 

(l)  Adverse  effects  upon  or  resulting 
from  nearby  underground  coal  mining 
activities  shall  be  minimized  by 
appropriate  measures  including,  but  not 
limited  to  compliance  with  30  CFR 

910.816- 55  and  910.816-79. 

(m)  Reclamation  shall  include  proper 
topsoil  handling  procedures, 
revegetation,  and  abandonment,  in 
accordance  with  30  CFR  910.816-56, 

910.816- 100  through  910.816-106, 

910.816- 111  through  910.816-117  and 

910.816- 131  through  910.816-133. 

(n)  Conveyors,  buildings,  storage  bins 
or  stockpiles,  water  treatment  facilities, 
water  storage  facilities,  and  any 
structure  or  system  related  to  the  coal 
processing  plant  shall  comply  with  30 
CFR  910.816. 
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Subpart  910.828— Special  Performance 
Standards— In  Situ  Processing 

§  910.828-1 1  In  situ  procsssing: 
Performance  standards. 

(a)  The  person  who  conducts  in  situ 
processing  activities  shall  comply  with 
30  CFR  910.817  and  this  section. 

(b)  In  situ  processing  activitfes  shall 
be  planned  and  conducted  to  minimize 
disturbance  to  the  prevailing  hydrologic 
balance  by: 

(1)  Avoiding  discharge  of  fluids  into 
holes  or  wells,  other  than  as  approved 
by  the  Office: 

(2)  Injecting  process  recovery  fluids 
only  into  geologic  zones  or  intervals 
approved  as  production  zones  by  the 
Office: 

(3)  Avoiding  annular  injection 
between  the  wall  of  the  drill  hole  and 
the  casing:  and 

(4)  Preventing  discharge  of  process 
fluid  into  surface  waters. 

(c)  Each  person  who  conducts  in  situ 
processing  activities  shall  submit  for 
approval  as  part  of  the  application  for 
permit  under  30  CFR  910.735-22,  and 
follow  after  approval,  a  plan  that 
ensures  that  all  acid-forming,  toxic¬ 
forming, 'or  radioactive  gases,  solids,  or 
liquids  constituting  a  fire,  health,  safety, 
or  environmental  hazard  and  caused  by 
the  mining  and  recovery  process  are 
promptly  treated,  confined,  or  disposed 
of,  in  a  manner  that  prevents 
contamination  of  ground  and  surface 
waters,  damage  to  Hsh,  wildlife  and 
related  environmental  values,  and 
threats  to  the  public  health  and  safety. 

(d)  Each  person  who  conducts  in  situ 
processing  activities  shall  prevent  flow 
of  the  process  recovery  fluid: 

(1)  Horizontally  beyond  the  affected 
area  indentified  in  the  permit:  and 

(2)  Vertically  into  overlying  or 
underlying  aquifers. 

(e)  Each  person  who  conducts  in  situ 
processing  activities  shall  restore  the 
quality  of  affected  ground  water  in  the 
permit  area  and  adjacent  area,  including 
ground  water  above  and  below  the 
production  zone,  to  the  aproximnate 
premining  levels  or  better,  to  ensure  that 
the  potential  for  use  of  the  ground  water 
is  not  diminished. 

§  910.828-12  In  situ  processing: 
Monitoring. 

(a)  Each  person  who  conducts  in  situ 
processing  activities  shall  monitor  the 
quality  and  quantity  of  surface  water 
including  the  surface  water  flow  in  a 
manner  approved  by  the  Office  under  30 
CFR  910.817-52  to  measure  changes  in 
the  quantity  and  quality  of  water  in  the 
permit  area  and  adjacent  areas. 


(b)  Air  and  water  quality  monitoring 
shall  be  conducted  in  accordance  with 
monitoring  programs  approved  by  the 
Office  as  necessary  according  to 
appropriate  Federal  and  State  air  and 
water  quality  standards. 

Inspection  and  Enforcement  Procedures 
Subpart  910.842— Federal  Inspections 

§  91 0.842-1 1  Federal  inspections. 

(a)  Authorized  representatives  of  the 
Secretary  shall  conduct  inspections  of 
surface  coal  mining  and  reclamation 
operations  as  necessary: 

(1)  To  develop  or  enforce  this  Part: 

(2)  To  enforce  those  requirements  and 
permit  conditions  imposed  under  this 
part  of  Section  521(b]  of  the  Act,  30  CFR 
or  as  provided  in  this  section:  and 

(3)  To  determine  whether  any  notice 
of  violation  or  cessation  order  issued 
during  an  inspection  authorized  under 
this  Section  has  been  complied  with. 

(b) (1)  An  authorized  representative  of 
the  Secretary  shall  immediately  conduct 
a  Federal  inspection  to  enforce  any 
requirement  of  the  Act,  this  part,  or  any 
condition  of  a  permit  or  an  exploration 
approval  imposed  under  the  Act  or,  this 
part.  When  the  authorized 
representative  has  reason  to  believe,  on 
the  basis  of  information  available  to  him 
or  her  (other  than  information  resulting 
from  a  previous  Federal  inspection),  that 
there  exists  a  violation  of  the  Act,  this 
part,  or  any  condition  of  a  permit  or  an 
exploration  approval,  or  that  there 
exists  any  condition,  practice  or 
violation  which  createst  an  imminent 
danger  to  the  health  or  safety  of  the 
public  or  is  causing  or  can  reasonably 
be  expected  to  cause  a  significant, 
imminent  environmental  harm  to  land, 
air  or  water  resources. 

(2)  An  authorized  representative  shall 
have  reason  to  believe  that  a  violation, 
condition  or  practice  exists  if  the  facts 
alleged  by  the  informant  would,  if  true, 
constitute  a  condition,  practice  or  * 
violation  referred  to  in  paragraph  (b)(1) 
of  this  section. 

(c)  The  Office,  as  the  re'gulatory 
authority  under  this  part,  shall  conduct 
inspections  of  all  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  under  its  jurisdiction.  These 
inspections  shall  average  at  least: 

(1)  One  partial  inspection  per  month 
of  each  surface  coal  mining  and 
reclamation  operation.  A  partial 
inspection  is  an  onsite  review  of  a 
person’s  compliance  with  some  of  the 
permit  conditions  and  requirements 
imposed  under  the  applicable  program, 
during  which  the  inspector  collects 
evidence  with  respect  to  every  violation 
of  any  such  condition  or  requirement 
observed: 


(2)  One  complete  inspection  per 
calendar  quarter  of  each  surface  coal 
mining  and  reclamation  operation.  A 
complete  inspection  is  an  onsite  review 
of  a  person’s  compliance  with  all  permit 
conditions  and  requirements  imposed 
under  the  applicable  program  within  the 
entire  area  disturbed  or  affected  by 
surface  coal  mining  and  reclamation 
operations,  including  the  collection  of 
evidence  with  respect  to  every  violation 
of  any  such  condition  or  requirement: 
and’ 

-  (3)  Periodic  inspections  of  all  coal 
exploration  operations  required  to 
comply  in  whole  or  part  with  the  Act  or 
this  part  including  the  collection  of 
evidence  with  respect  to  every  violation 
on  any  condition  of  the  exploration 
approval  or  requirement  of  this  part, 

(a)  The  inspections  required  under 
Paragraph  (c)  of  this  section  shall — 

(1)  Be  carried  out  on  an  irregular  basis 
so  as  to  monitor  compliance  at  all 
operations,  including  those  which 
operate  nights,  weekends,  or  holidays: 

(2)  Occur  without  prior  notice  to  the 
person  being  inspected  or  any  of  his 
agents  or  emloyees,  except  for 
necessary  onsite  meetings:  and 

(3)  Include  the  prompt  filing  of 
inspection  reports  adequate  to  enforce 
the  requirements  of  and  to  carry  out  the 
terms  and  purposes  of  this  Part  any 
condition  of  an  exploration  approval  or 
permit  imposed  under  this  Part  and  the 
Act. 

§  910.842-12  Citizens’  requests  for 
Federal  inspections. 

(a)  A  citizen  may  request  a  Federal 
inspection  under  30  CFR  910.842-ll(b), 
by  furnishing  to  an  authorized 
representative  of  the  Secretary  a  signed, 
written  statement  (or  an  oral  report 
followed  by  a  signed,  written  st;ptement) 
giving  the  authorized  representative 
reason  to  believe  that  a  violation, 
condition,  or  practice  referred  to  in  30 
CFR  910.842-ll(b)(l)(i)  exists  and 
setting  forth  a  phone  number  and 
address  where  the  citizen  can  be 
contacted. 

(b)  The  identity  of  any  person 
supplying  information  to  the  Office 
relating  to  a  possible  violation  or 
imminent  danger  or  harm  shall  remain 
confidential  with  the  Office,  if  requested 
by  that  person,  unless  that  person  elects 
to  accompany  the  inspector  on  the 
inspection,  or  unless  disclosure  is 
required  under  the  Freedom  of 
Information  Act  (5  U.S.C.  Section  552)  or 
other  Federal  law: 

(c)  If  a  Federal  inspection  is 
conducted  as  a  result  of  information 
provided  to  the  Office  by  a  citizen  as 
described  in  paragraph  (a)  of  this 
section,  the  citizen  shall  be  notified  as 
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far  in  advance  as  practicable  when  the 
inspection  is  to  occur  and  shall  be 
allowed  to  accompany  the  authorized 
representative  of  the  Secretary  during 
the  inspection.  Such  person  has  a  right 
of  entry  to,  upon  and  through  the  coal 
exploration  or  surface  coal  mining  and 
reclamation  operation  about  which  he  or 
she  supplied  information,  but  only  if  he 
or  she  is  in  the  presence  of  and  is  under 
the  control,  direction  and  supervision  of 
the  authorized  representative  while  on 
the  mine  property.  Such  right  of  entry 
does  not  include  a  right  to  enter 
buildings  without  consent  of  the  person 
in  control  of  the  building  or  without  a 
search  warrant. 

(d)  Within  10  days  of  the  Federal 
inspection  or,  if  there  is  no  inspection, 
within  15  days  of  receipt  of  the  citizen’s 
written  statement,  the  Office  shall  send 
the  citizen  the  following: 

(1)  If  an  inspection  was  made,  a 
description  of  the  enforcement  action 
taken,  which  may  consist  of  copies  of 
the  Federal  inspection  report  and  all 
notices  of  violation  and  cessation  orders 
issued  as  a  result  of  the  inspection  or  an 
explanation  of  why  no  enforcement 
action  was  taken; 

(2)  If  no  Federal  inspection  was 
conducted,  an  explanation  of  the  reason 
why;  and 

(3)  An  explanation  of  the  citizen’s 
right,  if  any,  to  informal  review  of  the 
action  or  inaction  of  the  Office  under  30 
CFR  910.842-15. 

(e)  The  Office  shall  give  copies  of  all 
materials  in  paragraphs  (d)  (1)  and  (2)  of 
this  section  within  the  time  limits 
specified  in  those  paragraphs  to  the 
person  alleged  to  be  in  violation,  except 
that  the  name  of  the  citizen  shall  be 
removed  unless  disclosure  of  the 
citizen’s  identity  is  permitted  under 
paragraph  (b)  of  this  section. 

§  910.842-13  Right  of  entry. 

(a)  Each  authorized  representative  of 
the  Secretary  conducting  a  Federal 
inspection  under  30  CFR  910.842-11: 

(1)  Shall  have  a  right  of  entry  to,  upon, 
and  through  any  coal  exploration  or 
surface  coal  mining  and  reclamation 
operation,  without  advance  notice  or  a 
search  warrant,  upon  presentation  of 
appropriate  credentials;  and 

(2)  May,  at  reasonable  times  and 
without  delay,  have  access  to  and  copy 
any  records,  and  inspect  any  monitoring 
equipment  or  method  of  operation, 
required  under  the  Act,  this  part,  or  any 
condition  of  an  exploration  approval  or 
permit  imposed  under  the  Act  or  this 
Part. 

(b)  No  search  warrant  shall  be 
required  with  respect  to  any  activity 
under  paragraph  (a)  of  this  section 


except  that  a  search  warrant  may  be 
required  for  entry  into  a  building. 

§  910.842-14  Review  of  adequacy  and 
completeness  of  inspections. 

Any  person  who  is  or  may  be 
adversely  affected  by  a  surface  coal 
mining  and  reclamation  operation  or  a 
coal  exploration  operation  may  notify 
the  Office  in  writing  of  any  alleged 
failure  on  the  part  of  the  Office  to  make 
adequate  and  complete  or  periodic 
Federal  inspections  as  provided  in  30 
CFR  910.842-ll(b)(l)  (c)  and  (d).  The 
notification  shall  include  sufficient 
information  to  create  a  reasonable  belief 
that  30  CFR  910.842-ll(b)(l)  (c)  and  (d) 
are  not  being  complied  with  and  to 
demonstrate  that  the  person  is  or  may 
be  adversely  affected.  The  Office  shall 
within  15  days  of  receipt  of  the 
notification  determine  whether  30  CFR 
910.842-ll(bKl)  (c)  and  (d)  are  being 
complied  with,  and  if  not,  shall 
immediately  order  a  Federal  inspection 
to  remedy  the  noncompliance.  The 
Office  shall  also  furnish  the  complainant 
with  a  written  statement  of  the  reasons 
for  such  determination  and  the  actions, 
if  any,  taken  to  remedy  the 
noncompliance. 

* 

§  9 1 0.842-1 5  Review  of  decision  not  to 
inspect  or  enforce. 

(a)  Any  person  who  is  or  may  be 
adversely  affected  by  a  coal  exploration 
or  surface  coal  mining  and  reclamation 
operation  may  ask  the  Office  to  review 
informally  an  authorized 
representative’s  decision  not  to  inspect 
or  take  appropriate  enforcement  action 
with  respect  to  any  violation  alleged  by 
that  person  in  a  request  for  Federal 
inspection  under  30  CFR  910.842-12.  The 
request  for  review  shall  be  in  writing 
and  include  a  statement  of  how  the 
person  is  or  may  be  adversely  affected 
and  why  the  decision  merits  review. 

(b)  The  Office  shall  conduct  the 
review  and  inform  the  person,  in  writing, 
of  the  results  of  the  review  within  30 
days  of  his  or  her  receipt  of  the  request. 
The  person  alleged  to  be  in  violation 
shall  also  be  given  a  copy  of  the  results 
of  the  review,  except  that  the  name  of 
the  citizen  shall  not  be  disclosed  unless 
confidentiality  has  been  waived  or 
disclosure  is  required  under  the’ 
Freedom  of  Information  Act  or  other 
Federal  law. 

(c)  Informal  review  under  this  Section 
shall  not  affect  any  right  to  formal 
review  under  Section  525  of  the  Act  or 
to  a  citizen’s  suit  under  Section  520  of 
the  Act. 

§  910.842-16  Availability  of  records. 

(a)  Copies  of  all  records,  reports, 
inspection  materials,  or  information 


obtained  by  the  Office  under  Title  V  of 
the  Act  and  this  Part  of  30  CFR  910.842- 
11  or  910.842-12  shall  be  made 
immediately  available  to  the  public  at 
the  County  Courthouse  in  the  county 
where  the  mining  is  taken  place,  except 
that  the  Office  may  refuse  to  make 
available — 

(1)  Investigatory  records  compiled  for 
law  enforcement  purposes  to  the  extent 
provided  in  the  Freedom  of  Information 
Act  (5  U.S.C,  Section  552(b))  and 

(2)  Information  not  required  to  be 
made  available  under  30  CFR  910.776-17 
and  910.876-15. 

(b)  Copies  of  documents  and 
information  required  to  be  made 
available  under  paragraph  (a)  of  this 
section  shall  be  provided  upon  request 
to  the  Georgia  Department  of  Natural 
Resources. 

Subpart  910.843— Federal 
Enforcement 

§  910.843-11  Cessation  orders. 

(a) (1)  An  authorized  representative  of 
the  Secretary  shall  immediately  order  a 
cessation  of  surface  coal  mining  and 
reclamation  operations  or  of  the 
relevant  portion  thereof,  if  he  finds,  on 
the  basis  of  any  Federal  inspection,  any 
condition  or  practice,  or  any  violation  of 
the  Act,  this  Part,  or  any  condition  of  an 
exploration  approval  or  permit  imposed 
under  this  Part,  which; 

(1)  Creates  an  imminent  danger  to  the 
health  or  safety  of  the  public;  or 

(ii)  Is  causing  or  can  reasonably  be 
expected  to  cause  significant,  imminent 
environmental  harm  to  land,  air  or  water 
resources. 

(2)  If  the  cessation  ordered  under 
paragraph  (a)(1)  of  this  section  will  not 
completely  abate  the  imminent  danger 
or  harm  in  the  most  expeditious  manner 
physically  possible,  the  authorized 
representative  of  the  Secretary  shall 
impose  affirmative  obligations  on  the 
person  to  whom  it  is  issued  to  abate  the 
conditions,  practice,  or  violation.  The 
order  shall  specify  the  time  by  which 
abatement  shall  be  accomplished  and 
may  require,  among  other  things,  the  use 
of  existing  or  additional  personnel  and 
equipment. 

(b) (1)  An  authorized  representative  of 
the  Secretary  shall  immediately  order  a 
cessation  of  coal  exploration  or  surface 
coal  mining  and  reclamation  operations, 
or  of  the  relevant  portion  thereof,  when 
a  notice  of  violation  has  been  issued 
under  30  CFR  910.843-12(a)  and  the 
person  to  whom  it  was  issued  fails  to 
abate  the  violation  within  the  abatement 
period  fixed  or  subsequently  extended 
by  the  authorized  representative. 

(2)  A  cessation  order  issued  under  this 
paragraph  shall  require  the  person  to 
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whom  it  is  issued  to  take  all  steps  the 
authorized  representative  of  the 
Secretary  deems  necessary  to  abate  .the 
violations  covered  by  the  order  in  the 
most  expeditious  manner  physically 
possible. 

(c)  A  cessation  order  issued  under 
paragraphs  (a)  or  (b)  of  this  section  shall 
be  in  writing,  signed  by  the  authorized 
representative  who  issues  it,  and  shall 
set  forth  with  reasonable  specificity:  (1)  , 
The  nature  of  the  violation:  (2)  the 
remedial  action  or  affirmative  obligation 
required,  if  any,  including  interim  steps, 
if  appropriate;  (3)  the  time  established 
for  abatement,  if  appropriate,  including 
the  time  for  meeting  any  interim  steps; 
and  (4)  a  reasonable  description  of  the 
portion  of  the  coal  exploration  or 
surface  coal  mining  and  reclamation 
operation  to  which  it  applies.  The  order 
shall  remain  in  effect  until  the  condition, 
practice  or  violation  has  been  abated  or 
until  vacated,  modified  or  terminated  in 
writing  by  an  authorized  representative 
of  the  Secretary. 

(d)  Reclamation  operations  and  other 
activities  intended  to  protect  public 
health  and  safety  and  the  environment 
shall  continue  during  the  period  of  any 
order  unless  otherwise  provided  in  the 
order. 

(e)  An  authorized  representative  of 
the  Secretary  may  modify,  terminate  or 
vacate  a  cessation  order  for  good  cause, 
and  may  extend  the  time  for  abatement 
if  the  failure  to  abate  within  the  time 
previously  set  was  not  caused  by  lack  of 
diligence  on  the  part  of  the  person  to 
whom  it  was  issued. 

(f)  An  authorized  representative  of  the 
Secretary  shall  terminate  a  cessation 
order,  by  written  notice  to  the  person  to 
whom  the  order  was  issued,  when  he 
detentlines  that  all  conditions,  practices 
or  violations  listed  in  the  order  have 
been  abated.  Termination  shall  not 
affect  the  right  of  the  Office  to  assess 
civil  penalties  for  those  violations  under 
30  CFR  Subpart  910.845. 

§910.843-12  Notices  of  violation. 

(a)  An  authorized  representative  of 
the  ^cretary  shall  issue  a  notice  of 
violation  if,  on  the  basis  of  a  Federal 
inspection  carried  out  during  the 
enforcement  of  this  part,  he  finds  a 
violation  of  the  Act,  this  Part,  or  any 
condition  of  a  permit  or  an  exploration 
approval  imposed  under  the  Act  or  this 
Part,  which  does  not  create  an  imminent 
danger  or  harm  for  which  a  cessation 
order  must  be  issued  under  30  CFR 
910.843.11. 

(b)  A  notice  of  violation  issued  under 
this  Section  shall  be  in  writing,  signed 
by  the  authorized  representative  who 
issues  it,  and  shall  set  forth  with 
reasonable  specificity: 


(1)  The  nature  of  the  violation; 

(2)  The  remedial  action  required, 
which  may  include  interim  steps; 

(3)  A  reasonable  time  for  abatement, 
which  may  include  time  for 
accomplishment  of  interim  steps;  and 

(4)  A  reasonable  description  of  the 
portion  of  the  coal  exploration  or 
surface  coal  mining  and  reclamation 
operation  to  which  it  applies. 

(c)  An  authorized  representative  of 
the  Secretary  may  extend  the  time  set 
for  abatement  or  for  accomplishment  of 
an  interim  step,  if  the  failure  to  meet  the 
time  previously  set  was  not  caused  by 
hack  of  diligence  on  the  part  of  the 
person  to  whom  it  was  issued.  The  total 
time  for  abatement  under  a  notice  of 
violation,  including  all  extensions,  shall 
not  exceed  90  days  from  the  date  of 
issuance. 

(d)  If  the  person  to  whom  the  notice 
was  issued  fails  to  meet  any  time  set  for 
abatement  or  for  accomplishment  of  an 
interim  step,  the  authorized 
representative  shall  issue  a  cessation 
order  under  30  CFR  910.843-ll(b). 

(e)  An  authorized  representative  of 
the  Secretary  shall  terminate  a  notice  of 
violation  by  written  notice  to  the  person 
to  whom  it  was  issued,  when  he 
determines  that  all  violations  listed  in 
the  notice  of  violation  have  been  abated. 
Termination  shall  not  affect  the  right  of 
the  Office  to  assess  civil  penalties  for 
those  violations  under  30  CFR  Subpart 
910.845  (civil  penalties). 

§  910.843-13  Suspension  or  revocation  of 
permits. 

(a)(1)  Except  as  provided  in  paragraph 

(b)  of  this  section,  the  Director  shall 
issue  an  order  to  a  permittee  requiring 
him  to  show  cause  why  his  permit  and 
right  to  mine  under  the  Act  should  not 
be  suspended  or  revoked,  if  the  Director 
determines  that  a  pattern  of  violations 
of  any  requirements  of  the  Act,  this  Part, 
or  any  permit  condition  required  by  the 
Act  exists  or  has  existed,  and  that  the 
violations  were  caused  by  the  willful  of 
unwarranted  failure  to  comply  with 
those  requirements  or  conditions  by  the 
permittee.  Willful  violation  means  an 
act  or  omission  which  violates  the  Act, 
this  part,  or  any  permit  condition 
required  by  the  Act,  or  this  Part, 
committed  by  a  person  who  intends  the 
result  which  actually  occurs. 
Unwarranted  failure  to  comply  means 
the  failure  of  the  permittee  to  prevent 
the  occurrence  of  any  violation  of  the 
permit  or  any  requirement  of  the  Act, 
due  to  indifference,  lack  of  diligence,  or 
lack  of  reasonable  care,  or  the  failure  to 
abate  any  violation  of  such  permit  or  the 
Act,  due  to  indifference,  lack  of 
diligence,  or  lack  of  reasonable  care. 
Violations  by  any  person  conducting 


surface  coal  mining  operations  on  behalf 
of  the  permittee  shall  be  attributed  to 
the  permittee,  unless  the  permittee 
establishes  that  they  were  acts  of 
deliberate  sabotage. 

(2)  The  Director  may  determine  that  a 
pattern  of  violations  exists  or  has 
existed,  based  on  two  or  more  Federal 
inspections  of  the  permit  area  within 
any  12-month  period,  after  considering 
the  circumstances,  including: 

(i)  The  number  of  violations,  cited  on 
more  than  one  occasion,'  of  the  same  or 
related  requirements  of  the  Act,  this 
part,  or  the  permit; 

(ii)  The  number  of  violations,  cited  on 
more  than  one  occasion,  of  different 
requirements  of  the  Act,  this  Part,  or  the 
permit;  and 

(iii)  The  extent  to  which  the  violations 
were  isolated  departures  from  lawful 
conduct. 

(3)  The  Director  shall  determine  that  a 
pattern  of  violations  exists,  if  he  finds 
that  there  were  violations  of  the  same  or 
related  requirements  of  the  Act,  this 
part,  or  the  permit  during  three  or  more 
Federal  inspections  of  the  permit  area 
within  any  12-month  period. 

(4)  In  determining  the  number  of  ‘ 
violations  within  any  12-month  period, 
the  Director  shall  consider  only 
violations  issued  as  a  result  of  a  Federal 
inspection  carried  out  during 
enforcement  of  this  part, 

(b)  The  Director  may  decline  to  issue 
a  show  cause  order,  or  may  vacate  an 
outstanding  show  cause  order,  if  he 
finds  that,  taking  into  account 
exceptional  factors  present  in  the 
particular  case,  it  would  be 
demonstrably  unjust  to  issue  or  to  fail  to 
vacate  the  show  cause  order.  The  basis 
for  this  finding  shall  be  fully  explained 
and  documented  in  the  records  of  case. 

(c)  At  the  same  time  as  the  issuance  of 
the  order,  the  Director  shall; 

(1)  File  a  copy  of  the  order  to  show 
cause  with  the  Office  of  Hearings  and 
Appeals  and  provide  a  copy  to  the 
Georgia  Department  of  Natural 
Resources. 

(2)  If  practicable,  publish  notice  of  the 
order,  including  a  brief  statement  of  the 
procedure  for  intervention  in  the 
proceeding,  in  a  newspaper  of  general 
circulation  in  the  area  of  the  surface 
coal  mining  and  reclamation  operations; 
and 

(3)  Post  the  notice  at  the  regional, 
district  or  Held  office  closest  to  the  area 
of  the  surface  coal  mining  and 
reclamation  operations. 

(d)  If  the  permittee  files  an  answer  to 
the  show  cause  order  and  requests  a 
hearing  under  43  CFR  Part  4,  a  public 
hearing  shall  be  provided  as  set  forth  in 
that  Part.  The  Office  of  Hearings  and 
Appeals  shall  give  thirty  days  written 
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notice  of  the  date,  time  and  place  of  the 
hearing  to  the  Director,  the  permittee, 
the  Georgia  Dept,  of  Natural  Resources 
and  any  intervenor.  Upon  receipt  of  the 
notice,  the  Director  shall  publish  it,  if 
practicable,  in  a  newspaper  of  general 
circulation  in  the  area  of  the  surface 
coal  mining  and  reclamation  operations, 
and  shall  post  it  at  the  regional,  district 
or  field  office  closest  to  those 
operations. 

(e)  Within  sixty  days  after  the 
hearing,  and  within  the  time  limits  set 
forth  in  43  CFR  Part  4,  the  Office  of 
Hearings  and  Appeals  shall  issue  a 
written  determination  as  to  whether  a 
pattern  of  violations  exists  and,  if 
appropriate,  an  order.  If  the  Office  of 
Hearings  and  Appeals  revokes  or 
suspends  the  permit  and  the  permittee’s 
right  to  mine  under  the  Act,  the 
permittee  shall  immediately  cease 
surface  coal  mining  operations  on  the 
permit  area  and  shall: 

(1)  If  the  permit  and  the  right  to  mine 
under  the  Act  are  revoked,  complete 
reclamation  within  the  time  specified  in 
the  order;  or 

(2)  If  the  permit  and  the  right  to  mine 
under  the  Act  are  suspended,  complete 
all  affirmative  obligations  to  abate  all 
conditions,  practices  or  violations,  as 
specified  in  the  order. 

§910.843-14  Service  of  notices  of 
vioiations,  cessation  orders,  and  show 
cause  orders. 

(a)  A  notice  of  violation  or  cessation 
order  shall  be  served  on  the  person  to 
whom  it  is  directed  or  his  designated 
agent  promptly  after  issuance,  as 
follows: 

(1)  By  tendering  a  copy  of  the  coal 
exploration  or  surface  coal  mining  and 
reclamation  operation  to  the  designated 
agent  or  to  the  individual  who,  based 
upon  reasonable  inquiry  by  the 
authorized  representative,  appears  to  be 
in  charge  of  the  coal  exploration  or 
surface  coal  mining  and  reclamation 
operation  referred  to  in  the  notice  or 
order.  If  no  such  individual  can  be 
located  at  the  site,  a  copy  may  be 
tendered  to  any  individual  at  the  site 
who  appears  to  be  an  employee  or  agent 
of  the  person  to  whom  the  notice  or 
■order  is  issued.  Service  shall  be 
complete  upon  tender  of  the  notice  or 
order  and  shall  not  be  deemed 
incomplete  because  of  refusal  to  accept. 

(2)  As  an  alternative  to  paragraph 

(a)(1)  of  this  section,  service  may  be 
made  by  sending  a  copy  of  the  notice  or 
order  by  certified  mail  or  by  hand  to  the 
person  to  whom  it  is  issued  or  his 
designated  agent.  Service  shall  be 
complete  upon  tender  of  the  notice  or 
order  or  of  the  mail  and  shall  not  be 


deemed  incomplete  because  of  refusal  to 
accept. 

(b)  A  show  cause  order  may  be  served 
on  the  person  to  whom  it  is  issued  in 
either  manner  provided  in  paragraph  (a) 
of  this  section. 

(c)  Designation  by  any  person  of  an 
agent  for  service  of  notices  and  orders 
shall  be  made  in  writing  to  the 
appropriate  regional,  district  or  field 
office  of  the  Office. 

(d)  The  Office  shall  furnish  copies  of 
notices  and  orders  to  the  Department  of 
Natural  Resources  upon  request.  The 
Office  may  furnish  copies  to  any  person 
having  an  interest  in  the  coal 
exploration,  surface  coal  mining  and 
reclamation  operation,  or  the  permit 
area,  such  as  the  owner  of  the  fee,  a 
corporate  officer  of  the  permittee  or 
entity  conducting  coal  exploration,  or 
the  bonding  company. 

§  910.843-15  Informal  public  hearing. 

(a)  Except  as  provided  in  paragraphs 

(b)  and  (c)  of  this  section,  a  notice  of 
violation  or  cessation  order  which 
requires  cessation  of  mining,  expressly 
or  by  necessary  implication,  shall  expire 
within  30  days  after  it  is  served  unless 
an  informal  public  hearing  has  been 
held  within  that  time.  The  hearing  shall 
be  held  at  or  reasonably  close  to  the 
mine  site  so  that  it  may  be  viewed 
during  the  hearing  or  at  any  other 
location  acceptable  to  the  Office  and.  the 
person  to  whom  the  notice  or  order  was 
issued.  The  Office  of  Surface  Mining 
office  nearest  to  the  minesite  shall  be 
deemed  to  be  reasonably  close  to  the 
minesite  unless  a  closer  location  is 
requested  and  agreed  to  by  the  Office. 
Expiration  of  a  notice  or  order  shall  not 
affect  the  Director’s  right  to  assess  civil 
penalties  with  respect  to  the  period 
during  which  the  notice  or  order  was  in 
effect.  No  hearing  will  be  required 
where  the  condition,  practice  or 
violation  in  question  has  been  abated,  or 
the  hearing  has  been  waived.  For 
purposes  of  this  section  only,  mining 
means  (1)  extracting  coal  from  the  earth 
or  from  coal  waste  piles  and 
transporting  it  within  or  from  the  permit 
area,  and  (2)  the  processing,  cleaning, 
concentrating,  preparing  or  loading  of 
coal  where  such  operations  occur  at  a 
place  other  than  a  minesite. 

(b)  A  notice  of  violation  or  cessation 
order  shall  not  expire  as  provided  in 
paragraph  (a)  of  this  section  if  the 
informal  public  hearing  has  been  waived 
or  if,  with  the  consent  of  the  person  to 
whom  the  notice  or  order  was  issued, 
the  informal  public  hearing  is  held  later 
than  30  days  after  the  notice  or  order 
was  served.  For  purposes  of  this' 
subsection: 


(1)  The  informal  public  hearing  will  be 
deemed  waived  if  the  person  to  whom 
the  notice  or  order  is  issued: 

(1)  Is  informed,  by  written  notice 
served  in  the  manner  provided  in 
paragraph  (b)(2)  of  this  section,  that  he 
will  be  deemed  to  have  waived  an 
informal  public  hearing  unless  he 
requests  one  within  30  days  after  service 
of  the  notice  or  order,  and 

(ii)  Fails  to  request  an  informal  public 
hearing  within  that  time. 

(2)  The  written  notice  referred  to  in 
paragraph  (b)(l)(i)  of  this  section  shall 
be  delivered  to  such  person  by  an 
authorized  representative  or  sent  by 
certified  mail  to  such  person  no  later 
than  five  days  after  the  notice  or  order 
is  served  on  such  person. 

(3)  The  person  to  whom  the  notice  or 
order  is  issued  shall  be  deemed  to  have 
consented  to  an  extension  of  the  time 
for  holding  the  informal  public  hearing  if 
his  request  is  received  on  or  after  the 
21st  day  after  service  of  the  notice  of 
order.  The  extension  of  time  shall  be 
equal  to  the  number  of  days  elapsed 
after  the  21st  day. 

(c)  The  Office  shall  give  as  much 
advance  notice  as  is  practicable  of  the 
time,  place,  and  subject  matter  of  the 
informal  public  hearing  to: 

(1)  The  person  to  whom  the  notice  or 
order  was  issued; 

(2)  Any  person  who  filed  a  report 
which  led  to  that  notice  or  order;  and 

(3)  The  Georgia  Department  of 
Natural  Resources  upon  request. 

(d)  The  Office  shall  also  post  notice  of 
the  hearing  at  the  regional,  district  or 
field  office  closest  to  the  mine  site,  and 
publish  it,  where  practicable,  in  a 
newspaper  of  general  circulation  in  the 
area  of  the  mine. 

(e)  Section  554  of  Title  5  of  the  United 
States  Code,  regarding  requirements  for 
formal  adjudicatory  hearings,  shall  not 
govern  informal  public  hearings.  An 
informal  public  hearing  shall  be 
conducted  by  a  representative  of  the 
Office,  who  may  accept  oral  or  written 
arguments  and  any  other  relevant 
information  from  any  person  attending. 

(f)  Within  five  days  after  the  close  of 
the  informal  public  hearing,  the  Office 
shall  affirm,  modify,  or  vacate  the  notice 
or  order  in  writing.  The  decision  shall  be 
sent  to — 

(1)  The  person  to  whom  the  notice  or 
order  was  issued; 

(2)  Any  person  who  filed  a  report 
which  led  to  the  notice  or  order;  and 

(3)  The  Georgia  Department  of 
Natural  Resources  upon  request. 

(g)  The  granting  or  waiver  of  an 
informal  public  hearing  shall  not  affect 
the  right  of  any  person  to  formal  review 
under  Sections  518(b),  521(a)(4),  or  525, 
of  the  Act. 
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(h)  The  person  conducting  the  hearing 
for  the  Office  shall  determine  whether 
or  not  the  mine  site  should  be  viewed 
during  the  hearing.  In  making  this 
determination  the  only  consideration 
shall  be  whether  a  view  of  the  mine  site 
will  assist  the  person  conducting  the 
hearing  in  reviewing  the 
appropriateness  of  the  enforcement 
action  or  the  required  remedial  action. 

§  9 1 0.843- 1 6  Formal  review  of  citations. 

(a)  A  person  issued  a  notice  of 
violation  or  cessation  order  under  30 
CFR  910.843-11  or  910.843-12,  or  a 
person  having  an  interest  which  is  or 
may  be  adversely  affected  by  the 
issuance,  modification,  vacation  or 
termination  of  a  notice  or  order,  may 
request  review  of  that  action  by  filing  an 
application  for  review  and  request  for 
hearing,  under  43  CFR  Part  4,  within  30 
days  after  receiving  notice  of  the  action. 

(b)  The  filing  of  an  application  for 
review  and  request  for  a  hearing  under 
this  Section  shall  not  operate  as  a  stay 
of  any  notice  or  order,  or  of  any 
modiHcation,  termination  or  vacation  of 
either. 

§  910.843-17  Lack  of  information. 

No  notice  of  violation,  cessation 
order,  show  cause  order,  or  order 
revoking  or  suspending  a  permit  may  be 
vacated  because  it  is  subsequently 
determined  that  the  Office  did  not  have 
information  sufficient,  under  30  CFR 
910.842-ll(b)(l)  and  910.842-ll(b)(2),  to 
justify  an  inspection. 

§  910.843-18  Inability  to  comply. 

(a)  No  cessation  order  or  notice  of 
violation  issued  under  this  subpart  may 
be  vacated  because  of  inability  to 
comply. 

(b)  Inability  to  comply  may  not  be 
considered  in  determining  whether  a 
pattern  of  violations  exists. 

(c)  Unless  caused  by  lack  of  diligence, 
inability  to  comply  may  be  considered 
only  in  mitigation  of  the  amount  of  civil 
penalty  under  30  CFR  Subpart  910.845 
and  of  the  duration  of  the  suspension  of 
a  permit  under  30  CFR  910.843-13(e). 

§  910.843-19  Injunctive  relief. 

The  Office  may  request  the  Attorney 
General  of  the  United  States  to  institute 
a  civil  action  for  relief,  including  a 
permanent  or  temporary  injunction, 
restraining  order  or  any  other  order,  in 
the  district  court  of  the  United  States  for 
the  district  in  which  the  coal  exploration 
or  surface  coal  mining  and  reclamation 
operation  is  located  or  in  which  the 
person  to  whom  the  notice  of  violation 
or  order  has  been  issued  has  his 
principal  office,  whenever  that  person  or 
his  or  her  agent,  in  violation  of  the  Act, 


this  part,  or  any  condition  of  an 
exploration  approval  or  permit  imposed 
imder  the  Act,  or  this  part: 

(a)  Violates  or  fails  or  refuses  to 
comply  with  any  order  or  decision  of  the 
Secretary  or  an  authorized 
representative  of  the  Secretary  under 
the  Act  or  this  Part: 

(b)  Interferes  with,  hinders  or  delays 
the  Secretary  or  an  authorized 
representative  of  the  Secretary  in 
carrying  out  the  provisions  of  the  Act  or 
this  part; 

(c)  Refuses  to  admit  an  authorized 
representative  of  the  Secretary  to  a 
mine; 

(d)  Refuses  to  permit  inspection  of  a 
mine  by  an  authorized  representative  of 
the  Secretary; 

(e)  Refuses  to  furnish  any  required 
information  or  report; 

(f)  Refuses  to  permit  access  to  or 
copying  of  any  required  records;  or 

(g)  Refuses  to  permit  inspection  of 
monitoring  equipment. 

Subpart  910.845— Civil  Penalties 

§  910.845-1 1  How  assessments  are  made. 

The  Office  shall  review  each  notice  of 
violation  and  cessation  order  issued 
under  Subpart  910.843  in  accordance 
with  the  assessment  procedures 
described  in  30  CFR  910.845-12,  910.845- 
13,  910.845-14,  910.845-15  and  910.845-16 
to  determine  whether  a  civil  penalty  will 
be  assessed,  the  amount  of  the  penalty, 
and  whether  each  day  of  a  continuing 
violation  will  be  deemed  a  separate 
violation  for  purposes  of  the  total 
penalty  assessed. 

§  910.845-21  When  penalty  will  be 
assessed. 

[a]  The  Office  shall  assess  a  penalty 
for  each  cessation  order. 

(b)  The  Office  shall  assess  a  penalty 
for  each  notice  of  violation,  if  the 
violation  is  assigned  31  points  or  more 
under  the  point  system  described  in  30 
CFR  910.845-13. 

§  9 1 0.845-3 1  Point  system  for  penalties. 

(a)  The  Office  shall  use  the  point 
system  described  in  this  Section  to 
determine  the  amount  of  the  penalty 
and,  in  the  case  of  notices  of  violation, 
whether  a  mandatory  penalty  should  be 
assessed  as  provided  in  30  CFR  910.845- 
12(b). 

(b)  Points  shall  be  assigned  as 
follows: 

(1)  History  of  previous  violations.  The 
Office  shall  assign  up  to  30  points  based 
on  the  history  of  previous  violations. 

One  point  shall  be  assigned  for  each 
past  violation  contained  in  a  notice  of 
violation.  Five  points  shall  be  assigned 
for  each  violation  (but  not  a  condition  or 
practice]  contained  in  a  cessation  order. 


The  history  of  previous  violations,  for 
the  purpose  of  assigning  points,  shaill  be 
determined  and  the  points  assigned  with 
respect  to  a  particular  coal  exploration 
or  surface  coal  mining  operation.  Points 
shall  be  assigned  as  follows: 

(1)  A  violation  shall  not  be  counted,  if 
the  notice  or  order  is  the  subject  of 
pending  administrative  or  judicial 
review  or  if  the  time  to  request  such 
review  or  to  appeal  any  administrative 
or  judicial  decision  has  not  expired,  and 
thereafter  it  shall  be  counted  for  only 
one  year; 

(ii)  No  violation  for  which  the  notice 
or  order  has  been  vacated  shall  counted; 
and 

(iii)  Each  violation  shall  be  counted 
without  regard  to  whether  it  led  to  a 
civil  penalty  assessment. 

(2)  Seriousness.  The  Office  shall 
assign  up  to  30  points  based  on  the 
seriousness  of  the  violation,  as  follows: 

(i)  Probability  of  occurrence.  The 
Office  shall  assign  up  to  15  points  based 
on  the  probability  of  the  occurrence  of 
the  event  which  a  violated  standard  is 
designed  to  prevent.  Points  shall  be 
assessed  according  to  the  following 
schedule: 

Probabitity  of  Occurrence 

Pointe 


None . . .  0 

Insignificant  1-4 

Unlikely  5-9 

Ukely  10-14 

Occurred  15 


(ii)  Extent  of  potential  or  actual 
damage.  The  Office  shall  assign  up  to  15 
points,  based  on  the  extent  of  the 
potential  or  actual  damage,  in  terms  of 
area  and  impact  on  the  public  or 
environment,  as  follows: 

(A)  If  the  damage  or  impact  which  the 
violated  standard  is  designed  to  prevent 
would  remain  within  the  coal 
exploration  or  permit  area,  the  Office 
shall  assign  zero  to  seven  points, 
depending  on  the  duration  and  extent  of 
the  damage  or  impact. 

(B)  If  the  damage  or  impact  which  the 
violated  standard  is  designed  to  prevent 
would  extent  outside  the  coal 
exploration  or  permit  area,  the  Office 
shall  assign  eight  to  fifteen  points, 
depending  on  the  duration  and  extent  of 
the  damage  or  impact. 

(C)  Alternative.  In  the  case  of  a 
violation  of  an  administrative 
requirement,  such  as  a  requirement  to 
keep  records,  the  Office  shall,  in  lieu  of 
Paragraphs  (b)(2)(ii)  (A)  and  (B)  of  this 
section,  assign  up  to  15  points  for 
seriousness,  based  upon  the  extent  to 
which  enforcement  is  obstructed  by  the 
violation. 
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(3)  Negligence,  (i)  The  Office  shall 
assign  up  to  25  points  based  on  the 
degree  of  fault  of  the  person  to  whom 
the  notice  or  order  was  issued  in 
causing  or  failing  to  correct  the 
violation,  condition,  or  practice  which 
led  to  the  notice  or  order,  either  through 
act  or  omission.  Points  shall  be  assessed 
as  follow:  ' 

(A)  A  violation  which  occurs  through 
no  negligence  shall  be  assigned  no 
penalty  points  for  negligence; 

(B)  A  violation  which  is  caused  by 
negligence  shall  be  assigned  12  points  or 
less,  depending  on  the  degree  of 
negligence; 

(C)  A  violation  which  occurs  through 
a  greater  degree  of  fault  than  negligence 
shall  be  assigned  13  to  25  points, 
depending  on  the  degree  of  fault. 

(ii)  In  determining  the  degree  of 
negligence  involved  in  a  violation  and 
the  number  of  points  to  be  assigned,  the 
following  definitions  apply: 

(A)  No  negligence  means  an 
inadvertent  violation  which  was 
unavoidable  by  the  exercise  of 
reasonable  care. 

(B)  Negligence  means  the  failure  of  a 
permittee  to  prevent  the  occurrence  of 
any  violation  of  his  or  her  permit  or  any 
requirement  of  the  Act  or  this  Chapter 
due  to  indifference,  lack  of  diligence,  or 
lack  of  reasonable  care,  or  the  failure  to 
abate  any  violation  of  such  permit  or  the 
Act  due  to  indifference,  lack  of 
diligence,  or  lack  or  reasonable  care. 

(C)  A  greater  degree  of  fault  than 
negligence  means  reckless,  knowing,  or 
intentional  conduct. 

(iii)  In  calculating  points  to  be 
assigned  for  negligence,  the  acts  of  all 
perspns  working  on  the  coal  exploration 
or  surface  coal  mining  and  reclamation 
site  shall  be  attributed  to  the  person  to 
whom  the  notice  or  order  was  issued 
unless  that  person  establishes  that  they 
were  acts  of  deliberate  sabotage. 

(4)  Good  faith  in  attempting  to 
achieve  compliance,  (i)  The  Office  shall 
add  points  based  on  the  degree  of  good 
faith  of  the  person  to  whom  the  notice  or 
order  was  issued  in  attempting  to 
achieve  rapid  compliance  after 
notification  of  the  violation.  Points  shall 
be  assigned  as  follows: 

Degree  of  Good  Faith 


Points 


Rapid  compliance .  1-10 

Noimal  compliance .  0 


(ii)  The  following  definitions  shall 
apply  Paragraph  (b](4](i)  of  this  section: 

(A)  Rapid  compliance  means  that  the 
person  to  whom  the  notice  or  order  was 
issued  took  extraordinary  measures  to 
abate  the  violation  in  the  shortest 
possible  time  and  that  abatement  was 


achieved  before  the  time  set  for 
abatement. 

(B)  Normal  compliance  means  the 
person  to  whom  the  notice  or  order  was 
issued  abated  the  violation  within  the 
time  given  for  abatement. 

(iii)  If  the  consideration  of  this 
criterion  is  impractical  because  of  the 
length  of  the  abatement  period,  the 
assessment  may  be  made  without 
considering  this  criterion  and  may  be 
reassessed  after  the  violation  has  been 
abate. 

§  910.845-14  Determination  of  amount  of 
penaity. 

The  Office  shall  determine  the  amount 
of  any  civil  penalty  by  converting  the 
total  number  of  points  assigned  under  30 
CFR  910.845-13  to  a  dollar  amoimt, 
according  to  the  following  schedule: 
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§  910.845-15  Assessment  of  separate 
vioiations  for  each  day. 

(a)  The  Office  may  assess  separately 
a  civil  penalty  for  each  day  fi^m  the 
date  of  issuance  of  the  notice  of 
violation  or  cessation  order  to  the  date 
set  for  abatement  of  the  violation.  In 
determining  whether  to  make  such  an 
assessment,  the  Office  shall  consider  the 
factors  listed  in  30  CFR  910.845-13  and 
may  consider  the  extent  to  which  the 
person  to  whom  the  notice  or  order  was 
issued  gained  any  economic  benefit  as  a 
result  of  a  failure  to  comply.  For  any 
violation  which  continues  for  two  or 
more  days  and  which  is  assigned  more 
than  70  points  under  30  CFR  910.845- 
13(b),  the  Office  shall  assess  a  civil 
penalty  for  a  minimum  of  two  separate 
days. 

(b)  Whenever  a  violation  contained  in 
a  notice  of  violation  or  cessation  order 
has  not  been  abated  within  the 
abatement  period  set  in  the  notice  or 
order,  a  civil  penalty  of  not  less  than 
$750  shall  be  assessed  for  each  day 
during  which  such  failure  continues, 
except  that,  if  the  person  to  whom  the 
notice  or  order  was  issued  initiates 
review  proceedings  with  respect  to  the 
violation,  the  abatement  period  shall  be 
extended  as  follows: 

(1)  If  suspension  of  the  abatement 
requirements  of  the  notice  or  order  is 
ordered  in  a  temporary  relief  proceeding 
under  Section  525(c)  of  the  Act,  after  a 
determination  that  ffie  person  to  whom 
the  notice  or  order  was  issued  will 
suffer  irreparable  loss  or  damage  from 
the  application  of  the  requirements,  the 
period  permitted  for  abatement  shall  not 
end  until  the  date  on  which  the  Office  of 
Hearings  and  Appeals  issues  a  final 
order  with  respect  to  the  violation  in 
question;  and 

(2)  If  the  person  to  whom  the  notice  or 
order  was  issued  initiates  review 
proceedings  untler  Section  526  of  the  Act 
with  respect  to  the  violation,  in  which 
the  obligations  to  abate  are  suspended 
by  the  court  pursuant  to  Section  526(c) 
of  the  Act,  the  daily  assessment  of  a 
penalty  shall  not  be  made  for  any  period 
before  entry  of  a  final  order  by  the  court. 
§  910.845-18  Waiver  of  use  of  formula  to 
determine  civil  penalty. 

(a)  The  Director,  upon  his  own 
I  initiative  or  upon  written  request 
received  within  15  days  of  issuance  of  a 
notice  of  violation  or  a  cessation  order, 
may  waive  the  use  of  the  formula 
contained  in  30  CFR  910.845-13  ts  set 
the  civil  penalty,  if  he  or  she  determines 
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that,  taking  into  account  exceptional 
factors  present  in  the  particular  case, 
the  penalty  is  demonstrably  unjust. 
However,  the  Director  shall  not  waive 
the  use  of  the  formula  or  reduce  the 
proposed  assessment  on  the  basis  of  an 
argument  that  a  reduction  in  the 
proposed  penalty  could  be  used  to  abate 
violations  of  the  Act,  this  Chapter,  this 
Part,  or  any  condition  of  any  permit  or 
exploration  approval.  The  basis  for 
every  waiver  shall  be  fully  explained 
and  documented  in  the  records  of  the 
case. 

(b)  If  the  Director  waives  the  use  of 
the  formula,  he  or  she  shall  use  the 
criteria  set  forth  in  30  CFR  910.845-13(b) 
to  determine  the  appropriate  penalty. 
When  the  Director  has  elected  to  waive 
the  use  of  the  formula,  he  or  she  shall 
give  written  explanation  of  the  basis  for 
the  assessment  made  to  the  person  to 
whom  the  notice  or  order  was  issued. 

§  910.845-17  Procedures  for  assessment 
of  civil  penalties. 

(a)  Within  15  days  of  service  of  a 
notice  or  order,  the  person  to  whom  it 
was  issued  may  submit  written 
information  about  the  violation  to  the 
Office  and  to  the  inspector  who  issued 
the  notice  of  violation  or  cessation 
order.  The  Office  shall  consider  any 
information  so  submitted  in  determining 
the  facts  surrounding  the  violation  and 
the  amount  of  the  penalty. 

(b)  The  Office  shall  serve  a  copy  of 
the  proposed  assessment  and  of  the 
worksheet  showing  the  computation  of 
the  proposed  assessment  on  the  person 
to  whom  the  notice  or  order  was  issued, 
by  certified  mail,  within  30  days  of  the 
issuance  of  the  notice  or  order.  If  the 
mail  is  tendered  at  the  address  of  that 
person  set  forth  in  the  sign  required 
under  30  CFR  910.816-11,  or  at  any 
address  at  which  that  person  is  in  fact 
located,  and  he  or  she  refuses  to  accept 
delivery  of  or  to  collect  such  mail,  the 
requirements  of  this  paragraph  shall  be 
deemed  to  have  been  complied  with 
upon  such  tender. 

(c)  Unless  a  conference  has  been 
requested,  the  Office  shall  review  and 
reassess  any  penalty  if  necessary  to 
consider  facts  which  were  not 
reasonably  available  on  the  date  of 
issuance  of  the  proposed  assessment 
because  of  the  length  of  the  abatement 
period.  The  Office  shall  serve  a  copy  of 
any  such  reassessment  and  of  the 
worksheet  showing  the  computation  of 
the  reassessment  in  the  manner 
provided  in  paragraph  (b)  of  this  section, 
within  30  days  after  the  date  the 
violation  is  abated. . 

§  910.845-18  Procedures  for  assessment 
conference. 

(a)  The  Office  shall  arrange  for  a 
conference  to  review  the  proposed 


assessment  or  reassessment,  upon 
written  request  of  the  person  to  whom 
the  notice  or  order  was  issued,  if  the 
request  is  received  within  15  days  from 
the  date  the  proposed  assessment  or 
reassessment  is  mailed. 

(b) (1)  The  Office  shall  assign  a 
conference  officer  to  hold  the 
assessment  conference.  The  assessment 
conference  shall  not  be  governed  by 
Section  554  of  Title  5  of  the  United 
States  Code,  regarding  requirements  for 
formal  adjudicatory  hearings.  The 
assessment  conference  shall  be  held 
within  60  days  from  the  date  of  issuance 
of  the  proposed  assessment  or  the  end 
of  the  abatement  period,  whichever  is 
later. 

(2)  The  Office  shall  post  notice  of  the 
time  and  place  of  the  conference  at  the 
regional,  district  or  field  office  closest  to 
the  mine  at  least  5  days  before  the 
conference.  Any  person  shall  have  a 
right  to  attend  and  participate  in  the 
conference. 

(3)  The  conference  officer  shall 
consider  all  relevant  information  on  the 
violation.  Within  30  days  after  the , 
conference  is  held,  the  conference 
officer  shall  either: 

(1)  Settle  the  issues,  in  which  case  a 
settlement  agreement  shall  be  prepared 
and  signed  by  the  conference  officer  on 
behalf  of  the  Office  and  by  the  person 
assessed;  or 

(ii)  Affirm,  raise,  lower,  or  vacate  the 
penalty. 

(4)  An  increase  or  reduction  or  a 
proposed  civil  penalty  assessment  of 
more  than  25  percent  and  more  than 
$500  shall  not  be  final  and  binding  on 
the  Secretary,  until  approved  by  the 
Director  or  his  designee. 

(c)  The  conference  officer  shall 
promptly  serve  the  person  assessed  with 
a  notice  of  his  or  her  action  in  the 
manner  provided  in  30  CFR  910.845- 
17(b)  and  shall  include  a  worksheet  if 
the  penalty  has  been  raised  or  lowered. 
The  reasons  for  the  conference  officer’s 
action  shall  be  fully  documented  in  the 
file. 

(d) (1)  If  a  settlement  agreement  is 
entered  into,  the  person  assessed  will  be 
deemed  to  have  waived  all  rights  to 
further  review  of  the  violation  or  penalty 
in  question,  except  as  otherwise 
expressly  provided  for  in  the  settlement 
agreement.  The  settlement  agreement 
shall  contain  a  clause  to  this  effect. 

(2)  If  full  payment  of  the  amount 
specified  in  the  settlement  agreement  is 
not  received  by  the  Office  within  30 
days  after  the  date  of  signing,  the  Office 
may  enforce  the  agreement  or  rescind  it 
and  proceed  according  to  paragraph 
(b)(3)(ii)  of  this  section  within  30  days 
from  the  date  of  the  rescission. 


§  910.845-19  Request  for  hearing. 

(a)  The  person  charged  with  the 
violation  may  contest  the  proposed 
penalty  or  the  fact  of  the  violation  by 
submitting  a  petition  and  an  amount 
equal  to  the  proposed  penalty  or,  if  a 
conference  has  been  held,  the 
reassessed  or  affirmed  penalty  to  the 
Office  of  Hearings  and  Appeals  (to  be 
held  in  escrow  as  provided  in  paragraph 

(b)  of  this  section)  within  30  days  from 
receipt  of  the  proposed  assessment  or 
reassessment  or  15  days  from  the  date  of 
service  of  the  conference  officer’s 
action,  whichever  is  later.  The  fact  of 
the  violation  may  not  be  contested,  if  it 
has  been  decided  in  a  review  proceeding 
commenced  under  30  CFR  910.843-16. 

(b)  The  Office  of  Hearings  and 
Appeals  shall  transfer  all  Wds 
submitted  under  paragraph  (a)  of  this 
section  to  the  Office,  which  shall  hold 
them  in  escrow  pending  completion  of 
the  administrative  and  judicial  review 
process,  at  which  time  it  shall  disburse 
them  as  provided  in  30  CFR  910.845-20. 

§  910.845-20  Final  assessment  and 
payment  of  penalty. 

(a)  If  the  person  to  whom  a  notice  of 
violation  or  cessation  order  is  issued 
fails  to  request  a  hearing  as  provided  in 
30  CFR  910.845-19,  the  proposed 
assessment  shall  become  a  final  order  of 
the  Secretary  and  the  penalty  assessed 
shall  become  due  and  payable  upon 
expiration  of  the  time  allowed  to  request 
a  hearing. 

(b)  If  any  party  requests  judicial 
review  of  a  final  order  of  the  Secretary, 
the  proposed  penalty  shall  continue  to 
be  held  in  escrow  until  completion  of  the 
review.  Otherwise,  subject  to  paragraph 

(c)  of  this  section,  the  escrowed  funds 
shall  be  transferred  to  the  Office  in 
payment  of  the  penalty,  and  the  escrow 
shall  end. 

(c)  If  the  final  decision  in  the 
administrative  and  judicial  review 
results  in  an  order  reducing  or 
eliminating  the  proposed  penalty 
assessed  under  this  subpart,  the  Office 
shall  within  30  days  of  receipt  of  the 
order  refund  to  the  person  assessed  all 
or  part  of  the  escrowed  amount,  with 
interest  from  the  date  of  payment  into 
escrow  to  the  date  of  the  refund  at  the 
rate  of  6  percent  or  at  the  prevailing 
Department  of  the  Treasury  rate, 
whichever  is  greater, 

(d)  If  the  review  results  in  an  order 
increasing  the  penalty,  the  person  to 
whom  the  notice  or  order  was  issued 
shall  pay  the  difference  to  the  Office 
within  15  days  after  the  order  is  mailed 
to  such  person. 
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